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JOHN BALFOUR & Co. and CHARLES ELLIOT, 
-...* .,., Bookſellers in Edinburgh, -._ 


| Haring Ponce the remaining copies of the e of 
the two following BOOKS, propoſe to ſubſeribe . on 
the very low terms aftermentioned, mai: 


A STS TEM or 8TY 1s * 


As now practiſed within the kingdom of eee modus 
ced into a clear method. Conſiſting of Six . 


I. Real and Perſonal Diligence. | * l 
II. What paſſes in the Privy Seal only. e 
III. Summonſes paſſing the Signet. 1 ANN 
IV. What Letters paſs the Signet, and ſuch ——_ in La- 
tin, as, upon Signatures, paſs alſo tbe Signet, and whole. 
Seals, except the Quarter Seal, and what paſſes the Great : 
Seal per ſaltum. 557 1 
V. All Securities, ContraQs of Magister Tailzies, Mortifi- 
cations, Liferent-rights, Proviſions of Younger Children, 
Excambions, and the like. 
VI. Services, Tutories, Summonſes of Error, and others, 
. In TWo VoLuuzs 4to. 
By 6 EO. DAL L A s of St Martin- 
The above book had become ſo ſcarce as commonly to ſell 
in auctions at L. 3 Sterling. This new edition, in 2 vols to, 
was ſold for 25s. in e It is now propoſed to be ſub- 
ſcribed at 10 8. 6 d. in Par upon.this condition, that the 
ſubſcription is not to take place unleſs Two Hundred and 
Fifty Copies are ſubſcribed for within a year from the date 
of this. The price is ſo low, that it is hoped every-gentle- 
man in the leaſt concerned in the law will readily. pur- 
chaſe itz and no money ſhall be aſked till the ſubſcription is 
cloſed, ſo that they have only to give in their names either 
15 ro joan 007) r & Co. or CHARLES ee T3807 


| The other BOOK 8 8 
REGIAM- MAJESTATEN; 


IE I 8 0. 
3 13 re” Conſtitutom of Nd 


| Faithfully collected furth of the Regiſter and other auld au- 


thentic Books, frac the days of King Maleom II. 0 
: me 


. Quere are adjoined, WA TREATISES: | 


29 


I 1a time of yall 1. of good memory ; ; and WAY corte 

ted in ſundry faults and errors, committed by ignorant 

_ » writers; and tranſlated out of Latin into Seottith language, 
to the uſe and knowledge of all the ſubjects within the 
2 With an large table of the contents 83 | 
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urriebill. 


Br 81 onx SKENE of 


The an anent the ORDER i ProcessEs before the Lands 
of cy and ana a the een een ou Crimi- 
nal Caſes. | | 


The above book, which ovety body Kader bad become 
fearce and Jeat, is printed on à good paper and letter, 

is has hitherto been ſold for One Guinea in boards. 
It is now propoſed to be ſubſcribed at Half a Guinea' in 
boards, n condition that the ſubſcription is not to take 
place until One Hundred and F ifty ien are e ſubſcribed po | 


| from the date hereof. 


Gentlemen may only give ir in their names as above, as no 


money will be aſked till the ſubſcription is compleated'; 
which; it is hoped; will be. ay ſoon, as both the books are 


put remarkably low. 
The books may be ſeen immediately i in e ſhops of Joux 
Bar rouR & Co. and CHARLES Elliot. 


t- 
| N. B. Such gentlemen as do not chuſe to wait the event of 


- this. propoſal, may in the mean time be ſupplied with 
Copies of either books, till 25th December 1779, at 128. 
each, after Which period the mice will 1 * events be 
vanced. 4. 436, NT. 0 4 458 Jo FH, 1 291 +4; 9 in 
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1. Office and Art of a Notary Public, as the ſame is bal 


tiſed in Scotland. A New Edition, with valuable Additions 
and Improvements, by a Young Gentleman lately deceaſed. 
| 8 48. bound in calf. 


| Letters from Andrew. Stuart, Eſq;, to the Right Ho- 
3 Lord Mansfield, on the Douglas 4 We 


cauſes; one Volume 8vo. Price 43. 


3. Hope's Minor Practices, with Sp! eib vod 8 Notes, a Ke. 2 


| account of the Religious Houſes in Scotland 2! * 
| — Price 58. A 
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High Court of ApunnarTy in > Scodand, 
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0 the Consreroriew of the Hi ih Court of 
| Apunazrr, rt os. 03 fu 


. | es TH 

1 HE great e or Scotland had 
anciently very extenſive powers and 
juriſdictions, both in a political and 
judicative capacity; and theſe pow- 
ers. and juriſdictions were exerciſed by a judge 
| ſtyled — denominated the Judge of the High 
Court of Admiralty, by reaſon of the dignity 

of the _— and au ee of the Powers 
| thereto ar zxed. - 

| — — and the judge of the high 
court of Admiralty, were the king's lieutenants 
and juſtices- general upon the high ſeas and the 
coaſt and kingdom: and in chis high court al! 
treaties of commerce betwixt this kingdom and 
foreign nations were recorded; all embargoes 
eee e laid: on by its autho- 
rity; 


. | PROCEEDINGS BEFORE THE Boos . 


rity; and all letters of marque and reprifal were 
expede under its ſeal. This court had likewiſe 
a radical juriſdiction in all maritime and mer- 
cantile affairs, both civil and criminal; Which 
juriſdiction was privative. 

It would appear, that in the. oh AY laſt 
parliament of king Charles II. upon ſome 
doubts ariſing as to the juriſdiction of the ſaid 
high court, the parliament, in the year 1681, 
determined, fixed, and aſcertained its limits and 
extent; which makes it neceſſary that the act 
be engroſſed verbatim,whereof the tenor follows: 
Our Sovereign Lord, conſidering that the 

* clearing and Peltzbüching the juriſdiction of 
„the wk admiral of this Fingdem will greatlß 
tend to the advancement and encouragement 
< of trade and navigation; therefore his Maje- 

% ſty, with advice and conſent of the eſtates of 
4 Parliament, doth ratify and approve the fif- 

teenth act of the twelfth-parliament of king 
0 James the Sixth, in the whole heads, chien, 
* and articles of the ſame; and decerns and 
&« declares. che high court of mir Ity.to' be a 
© ſovereign judicature in itſelf, and of i its o.] 
nature to import ſummar execution. And 
4 ſtatutes and declares, That the ſaid. high ad- 

% miral, as he is his Majeſty's lieutenant and 
« juſtice- general upon the ſeas, and in all ports, 
harbours, or creeks of the ſame, and upon 
« freſh waters or navigable rivers below the 
« firſt hrid ges, or within the flood-marks, ſo 
« Far as the Grand) does or can at any time ex- 
Bc "0; ſo the faid * — high the ſole 


pri- 
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* privilege and juriſdiction in all maritime and | 

ſeafaring cauſes foreign and do | 
ther civil or criminal, whatever, ichan this 
realm, and over all perſons as they are con- 


cerned in the ſame: And prohibits and diſ- 
charges all other judges to meddle with the 
deciſion of any of the ſaids cauſes in the firſt 


inſtance, except the great admiral and his de- 
putes allenarly. And ſtatutes, ordains, and 
declares, That it is the privilege of the ſaid 
high admiral, to cauſe parties become enac- 
ted, and find E not only for compear- 
ance, but for performance of the acts and ſen- 


tences of his court; and that he may puniſh 
all breakers of his arreſtments, and reſiſters 


of his officers in the execution of his pre- 
cepts; and apply the fines and ammerciaments 
to his own uſe; conform to the laws of the 


* kingdom. | And further ſtatutes'and declares, 
That the high court of admiralty is a ſupreme 


court; and that the decreets and acts of all 
other inferior courts of admralty are ſub- 


ject to the review and reduction of the ſaid 


* high court of admiralty. And for the more 


ready and quick diſpatch of juſtice, in ma- 
ritime and ſeafaring cauſes, foreign and do- 


meſtic, whether civil or criminal, within this 


realm, and over all perſons in ſo far a8 they 


are concerned in the ſame, both to natives 
and ſtrangers; our Sovereign Lord, with ad- 
vice and conſent foreſaid, prohibits and diſ- 


charges all advocations in che foreſaids cauſes, 
from the 1 court of admiralty, to the lords 
A 2 of 
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eſſion, or any other judges whatſoever in 
all time coming; and that no ſuſpenſion, or 
other ſtop to the execution of the decreets or 
acts of the ſaid court of admiralty, be paſſed 
4 by the lords of ſeſſion, at any time hereafter, 
© Except by the whole lords in præſentia in time 
* of ſeſſion, and by three of the faids lords in 
time of vacance met together to that effect; 
6, and that if any ſuſpenſions or ſtops ſhall hap- 
pen to be paſſed in manner foreſaid, the 
©, ſame be n diſcuſſed upon a bill, and 
"4 „ de privileged and exeemed from the ordi- 
* nary courſe of the roll; and if, upon diſ- 
. « cuſfing thereof, 'the ſame ſhall be found to 
have been unjuſtly : and mahciouſly raiſed, 
that the ſaid high court of admiralty may, 
"7 upon the application made by the parties con- 
* cerned, modify and decern the damages they 
2 . dave ſuſtained by the ſaids ſuſpenſions, and 
* ſtops of execution of their acts and decreets, 
< attour the expences of plea before the lords of 
* ſeſſion, which is to be modified by the ſaids 
lords of ſeſſion. As alſo, his Majeſty, with 
the advice and conſent foreſaid, ſtatutes and 
“ ordains, That it ſhall be lawful and compe- 
tent to the ſaid court of admiralty, to review 
their own decreets and ſentences, if there be 
e juſt occaſion for the ſame. And his Majeſty, 
* with the advice and conſent foreſaid, decerns 
„ and declares, That it is the ſole right and 
* privilege of the high admiral and his de- 
© dart n the judges of the high court of admi- 
* Talty, to grant . and ſafe conducts to all 
. 


* 
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“ ſhips; and inhibits and diſcharges all others 


to grant the ſame, as they will be anſwerable | 


4 upon their higheſt peril. And his Majeſty, 
< with advice and conſent foreſaid, caſſes, an- 
*% „ nuls, and-reſcinds, all and whatſoever laws, 
acts of parliament, or cuſtoms, contrary to 
- or any ways inconſiſtent with this Preſent 
N = ct. 29 Sd 
Since the act 168 I, to e union * Rs two 
crowns, the judge of the high court of admi- 
ralty has exerced all the powers and juriſdic- 
tions contained in that ſtatute; and as the pre- 
ſervation of the rights and juriſdictions. of che 
court concerned the trade and commerce of the 
nation, ſo it is provided by ſtat. 5 Ann. cap. 8. 
ſect. 1. art. 19th, That all admiralty juriſ- 
« diction ſhall be under the lord high . 
or commiſſioners for the admiralty of Great 
©. Britain: and the court of admiralty now e- 
* ſtabliſhed in Scotland ſhall be continued; 
and all reviews, reductions, or ſuſpenſions, 
© of the ſentences in maritime cauſes compe- 
tent to the juriſdiction of that court, ſhall 
remain in the ſame manner as now in Scot- 
land, until the parliament. of Great Britain 
* ſhall make ſuch regulations as ſhall be judged 
expedient for the whole united kingdom; fo 
as there be always continued in Scotland a 
court of admiralty, ſuch as in England, for 


= 


determination of all maritime caſes, relating 
to private rights in Scotland, competent to 
© the juriſdiction of the admiralty court; ſub- 
60 a, nevertheleſs, to ſuch alterations, as ON 


cc 
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« be made by the parliament mere Deb 


i. tan; 

he nation. ao}; r formerly 
competent to the lord high admiral and his de- 
putes are, ſince the union, exerced by a lord 
high admiral or vice admiral appointed by his 


Majeſty; and which lord high or vice admiral 


gives commiſſions to inferior admirals during 
inſane. OD 

By the above — ne 1681; the juriſ- 
diction of the high court of admiralty extends 
to all maritime cauſes; and ſo comprehends 
queſtions of charter- parties betwixt merchant 
and mariner, ſalvages, wrecks, all actions on 
policies of inſurance, or againſt ſhipmaſters for 


freights, ſeamens wages, damages thro breach 
of charter- parties and bottomries, actions for 


furniſhings to ſhips, and contracts entered into 
upon the ſea or within flood-mark; all con- 
tracts concerning the lading or unlading of 
ſhips, or any other matter to be performed 
within the verge of the admiral's juriſdiction; 
and actions for delivery of goods ſent on ſhip- 
board, or for recovering their value, or where 
the ſubject of the ſuit conſiſts of goods tranſ- 
ported by ſea from one port to another. And 
theſe cauſes are privative to the ſaid. high court, 
and muſt be brought before the judge thereof 
prima mfantia.. Thus the court of ſeſſion, 
though it may review his decrees by ſuſpenſion 
or reduction, cannot carry a maritime action 
from him by advocation ; and even in cauſes 
9 before the inferior admiralties, the 


court 


4 
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court ot ſeſſion, when they advocate cauſes 
from them, are in uſe to remit the cauſe, which 
is thus advocated by them from the inferior 
court, to the judge of the high court, who 1s 
declared by the ſtatute ſole judge in the firſt i in- 
ſtance. | 
The high court of achairalky has alſo power, 
not only to review and reduce the decrees and 
ſentences of inferior courts of admiralty, but 
likewiſe its own. And there is frequently occa- 
ſion for the judge-admiral to review his” own 
decrees; becauſe defenders are often decreed in 
terms of the” libel, for not finding caution de . 
judicio fiftt et judicatum ſolvi : and it is highly 
expedient that the high court of admiralty 
ſhould be veſted with power to exact ſuch cau- 
tion; becauſe frequently ſtrangers are purſued 
before it, who, by withdrawing out of the 
kingdom, would render the juriſdiction inef- | 
fectual unleſs ſuch caution was found. It is 
therefore the uniform cuſtom for defenders con- 
vened, in cauſes purely maritime, before the 
high court, to be ordained to give caution u. 
dicio fiftt et fudicatum ſolui; and upon their fait- 
ing to do ſo at the day aſſigned to them for that 
purpoſe, decreet goes forth in terms of the li- 
bel: or even before the proceſs is called in 
court, ſuch caution may be exacted from the 
defender, upon the purſuer's giving in an ap- 
plication along with the dependence, and de- 
poning that he has juſt reaſon to ſuſpe& that 
the defender in the action is about to leave the 
N and in meditatione fuge ; "Y which 
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a warrant for committing him to priſon with be 
granted, until he find ſuch caution. / It is alfo 
the practice in maritime cauſes, for the purſuer 
to find caution for the defender's expences and 
damages, in the event he ſhall be found entitled 
thereto. < 
Summonſes before the high court of ii 
ralty often contain different actions. For in- 
ſtance, they may contain a conſtitution of the 
debt againſt the common debtor, and a forth- 
coming againſt the perſon in whoſe hands ar- 
reſtments have been uſed ;- or a conſtitution of 
the debt, and a roup of the veſſel that has been” 
arreſted: and judgments pronounced upon 
ſummonſes laid in this manner have again and 
again been affirmed by the court of ſeſſion. - - 
Ihe high court of admiralty is competent in 
mercantile matters, but has no privative juriſ- 
diction therein; nor, therefore, can uſe the pe- 
culiar form of proceeding i in exacting caution 
from the parties as above. Thus the judge of 
the high court of admiralty hath a cumulative 
juriſdiction in the firſt inſtance with the court 
of ſeſſion, between merchants and others be- 
yond ſeas, and between them and / perſons in 
Scotland, ariſing from contracts or otherwiſe 
relating to commerce; and actions upon bills 
of exchange have, time immemorial, been found 
competent to the high court of admiralty, in 
the ſame manner as to other courts of civil ju- 
dicature, as being deemed to be in re mercatoria. 
In a caſe which depended before the court ot 
— it was obje — — an arreſtment 
founded 
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founded upon an inland bill, Thar it was laid. | 
on in virtue of a precept by the judge-admiral, 
who is not competent in civil debts which are 
not maritime. It was anſwered, That nothing 
was more ordinary, than to ſue upon bills, and 
bills of exchange, before the admiral, as the 
ſame fell under trade and commerce; and that 
to annul ſuch arreſtments would endanger the 
rights and properties of the lieges. The Lords, 
by a ſolemn deciſſon, ſuſtained the arreſtraent, 
19th July 1706. Anderſon. _ 
The High court of admiralty is held in the 
| high juſticiary houſe at Edinburgh, every Tueſ- 
day and Friday at one o'clock. The judge 1s 
chunks with a purple robe or gown, faced with 
_ crimſon. velvet. The advocates, procurators of 
court, and principal clerk,. wear gowns, of the 
ſame. ſtuff and make as thoſe worn by the fa- 
culty of advocates when in the court of ſeſſion; 
and, during the ſitting of the court, cauſes are 
pled and diſcuſſed with the n order, d 
1 r ee * ; 


rr n. 


971 the Lord 1 High bid Jen of the High 
Court of Apunmaur, and er Ir dd f 
that Hi gh Court. n | 


5 Tx lord * or vice - admiral of Scotland 
Halde his office from che pe and du- 
"WM" ring 
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ring his Majeſty s pleaſure; and which: office, 
upon account of the dignity thereof, is always 
conferred upon a peer of the realm. In the 
gift of the vice admiral are, the offices of judge 
of the ſaid high court, principal clerk of that 
court, and all the fabordinate gore in Hes 94 
land within his grant. 

The preſent Judge of the ſaid high court; up- 
on the 6th December 1746, received his com- 
miſſion from the now deceaſed James earl of 
Findlater and Seafield, then vice admiral; which 
commiſſion was for life. It was — A, con- 
firmed by his Majeſty King George II. con- 
form to his ratification, dated at St James's the 
5th January 1747; and this gentleman has ever 
been found worthy of the honour thereby” con- 
ferred upon him. 

There are] preſently two depart judges of che 
ſaid high court, who are of the faculty of ad- 
vocates, and who hold their offices by Fe from 
the judpe- dmiral. 

The procurator fiſcal, who! 18 Aikewiſe an 44. 
vocate, holds his office alſo by gift from the 
judge-admiral; and enjoys it for life, or ad vi- 
tam aut culpam. His duty is to give his con- 
. currence in all actions before the court, where 
fuch is deemed neceſſary; which concurrence 

he always gives, when required ſo to do. 
Ihe faculty of advocates plead and practiſe 
before this high court: but before they prac- 
tiſe, it is cuſtomary for them to apply to the 
judge by petition to be allowed that privilege; ; 
which, — ſuch application, he always grants. 

The 


/ p 
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hi procurators of court have been time im- 

memorial ſelected, by the judge, out of the ſo- 
ciety of procurators of Edinburgh; and, upon 
their being appointed, they receive from the 
judge a commiſſion, e them procura- 
tors of court. 

The principal clerk of court, who is alſo an 
advocate, holds his office from the vice or high 
admiral : he enjoys it for life, or ad vitam aut 
culpam; and, by his commiſſion, is appointed 
extractor of court. The depute clerk holds his 
commiſſion from the principal clerk, and his of- 
fice depends upon the life of the principal. Both 
principal and depute clerks ſign fummonſes, 
acts, and decreets, of court. 

The macers of court are three in number, and 
are appointed by the judge-admiral., Their duty 
is to execute ſummonſes and warrants of court; 
and they are in uſe, when the buſineſs to be ex- 
ecuted by them lies at a remote diſtance from 
Edinburgh, to grant a concurrence or mandate 
upon the back of the ſummons or precept, to 
any meſſenger at arms, to execute the acts and 
warrants of the ſaid high court. | 

To thus high court belongs a FIN or Gigner, 
upon which is engraven the Britiſh arms and 
an anchor: with the motto, Hon: fort qui mal y 

penſe; and in the circumſeription, e Ad- | 


miralitatis Scotte. 
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15 1s ; propoſed 1 to treat of maritime We 
privative to the ſaid high court, founded 
upon charterr parties, freights, bottomries, ſea- 
mens wages, bills of lading, proceſſes of roup 
of ſhips; and of condemnation thereof, &c.; 
2dly, Of reviewing the ſentences of inferior ad- 
mirals by the ſaid high court, as alſo of the ſaid 
high court's reviewing. its own decrees; and, 
1%, Upon. queſtions of bills of exchange, and 

ers in re mercatoria, in which the a court 
uy a cumulative juriſdiction. 1 4229 

A ſummons, when applied to ations; mari- 
1 purſued before the high court of admiral- 
ty, is a writ, in name of the Sovereign, paſſing 
the ſignet or ſeal of admiralty, iſſuing upon the 
purſuer's complaint, authoriſing officers and 
ſergeants of court to cite the defender to ſiſt 
himſelf before the judge of the ſaid high W 
and make or propone his defences. 

The citations given to defenders convened i in 
ſuits before the ſaid high court, are upon one 
diet; and the marer, or meſſenger who executes 
the ſummons, muſt in his copy of charge di- 

ſtinctly ſet forth the diet of compearance. 

8 A maritime action. may be founded upon a 
| charter- 
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charter- party; which is an inſtrument or wri- 
ting drawn between merchants and maſters of 
ſhips, or between the owners and merchants, 
containing the ſeveral articles or particulars of 
their agreement in regard to freight and the 
carriage of merchandiſes by ſea. If the ſea- 
faring man, or ſhipmaſter, notwithſtanding of 
the charter-party, act contrary thereto, by not 
fulfilling the ſtipulations thereby incumbent 
upon him, ſuch merchant has action at his in- 
ſtance againſt the ſhipmaſter for the profits he 
could have made upon the cargo providing the 
terms in the charter- party had been fulkilled ; 
as alſo for damages: and in order to obtain chis, 
it is incumbent upon the merchant to bring an 
action at his inſtance againſt the ſhipmaſter, 
founded upon the ſaid charter- party; of r 
ſummons the panes? is a ee 5 


Georce, by the grave of: God Aha of 
Great Britain, France, and Ireland, defender of 
the faith, 'To'- - - - - - officers and ſergeants 
of our high court of admiralty, conjunctly and 
ſeverally, ſpecially conſtitute, Greeting. FOR- 
ASMUCHAS it is humbly meant and ſhown to 
Us by Our lovite 4. merchant in Edinburgh, 
Tur WHERE by charter-party, dated the - - 
day of - --'== laſt, entered into betwixt the 
complainer/on the one part, and B. maſter of 
| the ſhip the Mary of - --- on the other part, 
the ſaid B. bound and obliged himſelf to fail 
with the foreſaid ſhip or veſſel from the Cars 
05 of Inverneſs, e ſhe then lay riding at 
9 37 anchor, 
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, anchor. — with the firſt favourable. wind to 
proceed from thence. to the port of Newcaſtle, 
there to remain eight weather-working lie- 
days, for taking on board coals or ſuch other 
goods and merchandiſe as the complainer's fac- 
tor ſhould put on board; and with the ſaid car- 
go, to proceed from N ewcaſtle to Copenhagen; 
there to remain ten work=weather lie-days, for 
unloading the cargo of coals or other merchan- 
diſe; and alſo, to remain other ten work wea- 
ther lie- days at Copenhagen, for taking on board 
ſuch other goods as the complainer's factor at 
Copenhagen ſhould put on board; and, with 
ſuch cargo to return to Fort George or laver- 
neſs, in the complainer's option; and at either 
of theſe places to remain eight work- weather 
lie-days, for unloading ſuch cargo after the 
warrants of 5 ſhould be taken out: 
And he, the ſaid B. defender, further bound 
and obliged himſelf to have his foreſaid ſhip 
well manned, victualled, and every way well 
prepared for performing the foreſaid voyage: 
And he thereby empowered the complainer to 
cauſe his factor in London inſure three hundred 
and fifty pounds Sterling money on his ſhip, 
for the foreſaid voyage out and home; the pre- 
mium for ſuch inſurance, and the expence in 
making the ſame, to be deducted out of the 
— FOR THE WHICH CAUSES, the 
complainer thereby bound and obliged himſelf 
to pay to the ſaid B. in name of freight, the ſum 
of twenty pounds Sterling for each keel of coal 
| the N veſſel mould load or take on board at 


New- 
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Newcaſtle) in full of the out and home freight; 
the one half of the ſame to be paid by the com- 
plainer at Inverneſs, Neweaſtle, and Copenhagen; 
and of which half freight the ſaid B. defender, 
thereby acknowledged the receipt of twenty-ſix 
pounds Sterling in part, as the ſaid charter-party, 
containing a mutual penalty of forty pounds 
| Sterling to be paid by the party failzier to the 
party performer or willing to perform, produ- 
ced, more fully bears. In conſequence thereof, 

the complainer did write to London, and cauſed | 
infure three hundred and fifty pounds Sterling 
money upon the voyage; which coſt him nine 
pounds ten ſhillings and ſixpence, Sterling mo- 
ney. And the hip having proceeded to her 
voyage, ſhe put in to Peterhead; where he, the 
defender, drew a bill upon the complainer for 
four pounds Sterling, which was accordingly 
paid by him: but the ſaid B. proceeded no far- 
ther in the voyage, whereby the complainer not 
only loſt the profit of what could have been 
made upon the outward cargo, but was diſap- 
pointed in bringing home a cargo of timber, 
which he was under contract to furniſh to the 
Fort at Arderſair; and for which the ſaid B. 
defender has at leaſt forfeited the foreſaid ſum - 
of forty pounds Sterling money of penalty con- 
tained in the foreſaid charter- party, which ought 
to be awarded payable to the complainer, in 
name of damages and loſs upon the voyage. 
THEREFORE, the ſaid B. defender ought 
and ſhould be decerned and ordained, by de- 
creet of che judge of Our high court of admi- 
ralty, 
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ralty, to make payment to the complainer of 


the foreſaid ſam of twenty-ſix pounds Sterling, 
advanced to the defender in part of the freight; 


and of the foreſaid ſum of nine pounds ten ſhil- 


lings and ſixpence Sterling money, paid out by 
the complainer for inſuring the ſhip; with the 


Intereſt of theſe ſums from the - - - day of 


- =» - laſt, and in time coming thereafter du- 
ring the not payment: As alſo, of the foreſaid 


ſum of four pounds Sterling money, contained 


in the foreſaid bill drawn from Peterhead, with 
intereſt thereof from the - - day of - = = - 
laſt, and during the not payment: As alſo, of 


the foreſaid ſum of forty pounds Sterling mo- 


ney, of penalty, in name of damages; and ten 
pounds Sterling money more, as the expence of 
this proceſs and decreet to follow hereupon, 


conform to the law and daily practice of this 
country uſed and obſerved in the like caſes. 
OUR WILL IS HEREFORE, and We charge 


you, That, in Our name and authority, ye pe- 


remptorily ſummon, warn, and charge B. viz. 


if within Scotland, perſonally or at his dwell- 


ing place; and if forth thereof, by open pro- 


clamation at the market-croſs of Edinburgh, 


pier and ſhore of Leith; upon ſixty days warn- 


ing, to compear before the judge of Our high 
court of admiralty, or where it ſhall happen 
him to be for the time, viz. if within Scotland, 
the - day of - -; and if forth thereof, 
the - - day of, in the hour of cauſe, 


to anſwer at the inſtance of the ſaid complainer, 
= * ſaid matter: That 1 18 to ſay, to hear and 


ſee 


—_— 
. 


a 
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ſee the premiſes verified and proven; and be- 
ing ſo done, to hear and ſee himſelf decerned 


and ordained ut ſupra, or elſe to allege a reaſon- 


able cauſe on the contrary; and, if need bees, 


to give and declare his oath of yerity upon the 


points and articles of the foreſaid libel, in ſo 
far as ſhall be referred thereto, and not 'other- | 
wiſe proven by writ or witneſſes; with certifi- 


cation to him if he fail, he ſhall be held as 
confeſſed, and decreet pronounced againſt him in 


terms of the libel before written: And in the 


mean time, that ye, in Our name and authority 


forefaid, lawfully fence and arreſt all ſhips, 
barks, boats, goods, gear, debts, ſums of mo- 


ney, and others whatſoever pertaining and be- 
longing to the ſaid B. to take the rudders and 
anchors from the ſaid veſſels (che ſame being al- 
ways in a ſafe harbour), to remain under ſure 
fence and arreſtment at the inſtance of the ſaid 
complainer, ay and while ſufficient caution and 


ſoverty be found acted in the books of Our 
ſaid high court of admiralty, that the lame. 
| ſhall be made forthcoming to the complainer, as 
- accords of the law; and, if need bees, that ye 


charge all judges, magi iſtrates, and others whom 


it effeirs, to concur with and aſſiſt you in put- 


ting hereof to due and lawful execution, ac- 
cording to juſtice, as ye will anſwer to Us there- 
upon. The which to do, we commit to you 
conjunctly and ſeverally our full power by this 
Our precept, given under Our ſignet of admi- 
mA eee and the 
year of our reigg. M. U Clerk. 


„ The 


— 


— 


* 
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The macer, or mellenger, who executes this 
ſummons, muſt deliver to the defender, if with- 
in Scotland, a juſt copy of citation, before 
two, witneſſes ſpecially named and deſigned; 
and that either perſonally, or by leaving the 
{ſame at the defender's dwelling-houſe or place 
of reſidence. But in caſe the defender be forth 
of Scotland, the copy of citation (which muſt 
be upon ſixty days warning) miſt be left and 
affixed: upon the market-croſs of Edinburgh, 
pier and ſhore of Leith; and the meſlenger's 
execution muſt diſtinctly bear in what manner 
the ſame was executed, and be duly ſubſcribed 
by him and the witneſſes therein named nd 
deligned as preſent thereat. | 

When the diet of compearance is come, che 
purſuer by his procurator muſt call the ſum- 
mons in court by a roll, which is written upon 


the margin of the ſummons: and if no appear- 
ance is made for the defender, (after calling 
him Ay a macer from the 1 52 the a 8 


juclge 


ENCE, 
in, terms OT che pa at of the 3 or 
Übel, which is of courſe done upon the. firſt 
calling; which decreet may be regularlyextrac- 
ted and given out by the clerk of court, after 
expiry of che next court- day from che fy that 
decreet was pronounced. 5 
If, at calling the action, appearance is made 
by a procurator for the defender; in that caſe, 
the Parfuer s procurator muſt crave, that the 
| judge 


wo 
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judge would. aſſign a day to the defender's pro- 
curator to give in defences, and produce a 
bond of caution: which is done; and the mducie 
that are allowed to the defender to ſtate his de- 
fence and find caution, are generally ſuch as 
the importance of the ſuit and diſtance of the 
defender's reſidence from Edinburgh requires. 
When the day fo aſſigned is come, the pur- 
ſuer's procurator muſt move the cauſe; and if 
the defender is ready with his defences and 
bond of caution, he reproduces the ſame, along 
with the proceſs; and the bond of caution pro- 
duced will be of this ſtyle. I C. do by theſe 
preſents enact, bind, and oblige me, my heirs, 
executors, and ſucceſſors, as cautioner and ſo- 
verty de judicio fifti et judicatum folvi, acted in 
the books of the high court of admiralty, for B. 
in a proceſs preſently depending before the 
judge of the ſaid high court, at the inſtance of 
A. againſt the ſaid B. And l the ſaid” B. oblige 
me, my heirs, and ſucceſſors, to free and relieve 
my ſaid cautioner, of his cautionary obligement 
above written, and of all damages and expences . 
he may ſuſtain thereby: And we conſent to the 
regiſtration hereof in the books of the ſaid high 
court of admiralty, that lerters of horning up- 
on fix days charge, and all other execution 
needful, may paſs hereon, in form as effeirs ; 
and conſtitute = = < = our procurators. In wit- 
neſs - whereof, we have figned theſe preſents, 
written by D. writer in Edinburgh, at Edin 
burgh the - day « of —- ==; before theſe wit= 
nelles E. and F. writers in Edinburgh. cee 
e | Upon 
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the proceſs, with defences and bond of cau- 


purſuer's procurator to ſee and anſwer the de- 
fences. When the purſuer's procurator an- 


entitled to ſee and reply; to which the purſuer's 


duction; the judge, upon adviſing thereof, will 


court-day, and providing the defender has no- 


— 


. Upon the defender's procurator reproducing 


tion, the proceſs is booked by the clerk in the 
diet-book; and a day is therein aſſigned to the 


ſwers the defences, the defender's procurator is 


Funde may duply, if he ſees cauſe.  _ 

Upon the proceſs being laid before the judge 
Go aviſandum, he will pronounce an interlocu- 
tor, ©. allowing to the purſuer a proof of his li- 
bel, and to the defender a proof of his defences, 
and to both parties a conjunct probation:” And 
the parties having cauſed extract and take out 
a diligence, and adduced their proof; and the 
proofs being held as concluded, upon, a circum- 


pronounce an interlocutor in the cauſe accord- 
ing as the evidence ſhall turn out. 

If judgment is given in favours of the pur- 
W and upon the ſame being reported in 
court, a minute is drawn by the clerk in the 
diet-book thus, In proceſs A. againſt B. de- 
creet ut in ſcriptis; and when that minute is 
read from the diet- book upon the following 


thing further to allege by petition, decreet 
may be extracted. If judgment is pronounced 
in favours of the defender, in that event a mi- 
nute is drawn 3 in the diet-book, & Decreet ut in 
ſeriptis; and when the minute is read from the 
diet- book upon the en · 1 and if 


N04 no 
3 | X - 


— . 
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no petition is preſented upon the part of the 
purſuer, decreet of abſoviture may be extracted. 
And at pronouncing of the judgment, whether 
condemnator or abſolvitor, inſtruments are 
thereon taken in the clerk's hands by the pro- 
curators of either purſuer or defender, in hate 
favours the judgment is pronouncec. 

If a reclaiming petition is dee ee ora | 
| Goa mult be preſented in court, which the o- 
ther party is entitled to ſee and anſwer; and if 
the petition, upon being adviſed, is refuſed, the 
clerk writes the minute in the diet-book as a- 
foreſaid; which being read upon the following 
court- day, decreet may be extracted. But in 
the event the interlocutor reclaimed againſt is, 
upon the petition, altered in whole or in part; 
in that caſe, the interlocutor muſt be followed 
forth, and the ſame form obſerved as at 1 
nouncing the firſt judgment. 5 

In caſe a perſon commence a 8 beßere 
the ſaid high court, and cite the defender 
therein, and, notwithſtanding thereof, delays or 
refuſes to call his ſummons, the procurator for 
the defender, upon the day of compearance, or 
in any after court- day, may give into court the 
copy of citation; and, upon moving thereof, he 
may crave that the judge would admit pro- 
teſtation againſt the purſuer for not inſiſting, 
and aſſoilzie the defender from the inſtance; 
which the judge uſually grants: and if pro- 
teſtation is admitted againſt the purſuer for not 
inſiſting, the defender is aſſoilzied from the in- 
Nance; ; 1 the ſum of ten pounds Scots, in 


name 
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name of proteſtation-money, is modified by the 
2 indemnify the defender for his 
trouble and erpenſts: : which proteſtation ought 
not, regularly, to be extracted until expiry 
n a court day after the day of pronouncing 
thereof; and being extracted, the defender 
may recover the ſaid ſum of proteſtation- 
money, as accords of the law. If the proteſtation 
be not extracted, the purſuer will be allowed to 
call wy anfiſt in the action without the neceſ- 
ſity of giving the defender a new citation, upon 
paying over to the defender or his procurator, 
or in their abſence conſigning in the clerk's 
hands for the defender's uſe, the inſtrument- 
money. But in caſe the proteſtation is extracted, 
the inſtance, as ſaid is, falls; and the defender 
is not obliged to anſwer but upon a new cita- 
tion, with the ſolemnities foreſaid. 8 
In the diet- book kept by the clerk, all um- 
monſes are inſerted, and the judicial ſteps of 
procedure done in court are marked; which 
diet- book fixes the cuſtody of the proceſs npon 
the perſon who is cuſtodier of 1 5 and do hem 
it is judicially returned. ; 
The receipt-book fixes the caſtody: of pro- 
ceſſes upon the procurators of court, their clerks 
and apprentices; who grant particular receipts 
therefor, upon borrowing the enn, from pgs 
clerk extrajudicially. 
If a procurator keeps up a proceſs which i is 
bound upon him either judicially or by a re- 
ceipt, the judge, upon application to him by 
the clerks of court, will ane caption againſt 
| — 
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the procurator complained upon, for reproduc- ; 
tion of the proceſs; and ſuch procurator is by 
the caption made liable in the expenſes thereof. 
_ In, the! caution-book, all bonds of caution 
by. defenders; &. in cauſes maritime before 
the court, are engroſſed. | 

In the commuſſhon-book ate engroſſed che 
commiſſions of the lord vice-admiral, judge- 
admiral, clerks, fiſcal, ene of . a! 
others c 


* 


ru Iv. 


07 Pires 4757 4 a 5 N Das a 
Lien upon the VEssEL; as alſo for Personar. 
Drexkkr , the DEFEN2$k I the Sums | 


e | 


— 


POrrownr, i in pemntence; is a marine con- 
tract for the borrowing of money upon the 
keel or bottom of a ſhip; that is to ſay, when 
the maſter of a ſhip binds the ſhip irſelf, that, 
if the money be not paid by the time appointed, 
the creditor ſhall have the ſaid ſhip. When 
the creditor comes to be in right of a bottomry 
debt, and in the event of the obligant not pay- 
ing the ſum contained in the obligation againſt 
the day ſtipulated therein; ſuch creditor has 
action in law againſt the defender, to have the 
ebt declared a lien upon the veſſel, as alſo 
to have a e decreet againſt che obli- 
4 gant: 


7 K 
— 


. | 
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| Sant: and to obtain this, he muſt bring a has: 
mons, of which og er is a ſtyle.” ; 


4 ILY 


Geno, b by the ge God king of 
Great Britain, France, and Ireland, &c. ſhown 
to us by our lovite 4. merchant 3 in Edinburgh, 
THAT WHERE B: {hipmaſter in Leith, and 
ſole owner of the floop.or veſſel called: 'the 
Charles of - - , by his bond and aſſignation 
dated the day of- - - =-,, narrating that 
the complainer had advanced and paid the ſum 
of forty pounds Sterling money, for neceſlary 
"repairs to the ſaid veſſel, and for building a 
boat for her; he therefore bound and obliged 
{ * + mann 8 heirs, executors, and intromitters with 
his goods and gear whatſoever, thankfully to 
content, pay, and again deliver to the com- 
plainer, the faid ſum, with the due and ordi- 
nary annualrent thereof from the term of 
payment therein contained (being the tenth 
day of June laſt), with eight pouizds money 
foreſaid, of liquidate penalty and expences, in 
caſe of failzie: And for the complainer's fur- 
ther ſecurity, he the ſaid B. defender, thereby 
ſold, alienated, and diſponed from him: Bis 
heirs; and ſucceſſors, to and in favours of che 
complainer and his foreſaids, all and hail the 
ſaid ſloop or veſſel, with her float-boat, furni- 
ture, and apparelling, and all right and inte- 
reſt he had therein; with power to the com- 
plainer, in caſe the ſaid ſüm was not paid a- 
gainſt the ſaid tenth day of June, to ſell and 
— of che ſaid veſſel. at pleaſure, as- the 


ſaid 
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ſaid bond and aſſignation more fully bears. 


THEREFORE, the purſuer ought to have 


ſentence and decreet of the judge of Our high 
court of admiralty, finding and declaring the ſaid 


ſum of forty: pounds Sterling money, with the 


lawful intereſt thereof from and ſince the ſaid 


tenth day of June laſt and while payment, and 
the foreſaid ſum of eight pounds Sterling money 


of penalty, to be true and lawful bottomry debts 
affecting the ſaid ſhip called the Charles of 
=-—--=- =; ; and that the complainer has a real 
lien upon the ſaid veſſel for the ſaid fum: As 
alſo he the ſaid B. defender ought and ſhould 
be decerned and ordained, by decreet of the ſaid 


judge, ro make payment to the complainer of 


the ſaid ſums, principal, annualrent, and penal- 
ty, conform to the laws and daily practice of 
this realm uſed and obſerved in the Uke caſes. | 
OUR WILL 1S HEREFORE, &. 
Upon this proceſs being laid W che judge, 
he will pronounce an interlocutor in the fol- 


lowing terms: The judge of the high court 
of admiralty, having confidered the libel, bond, 


and aſſignation libelled upon, finds and de- 
clares the ſaid ſum of forty pounds Sterling 


money libelled, with the lawful * there- 


of from and ſince the tenth day of june laſt 


and in time coming, and the foreſaid ſum of 
eight pounds —_—_— money alſo lihelled, con- 


tained in the foreſaid bond and aſſignation, are 
juſt and lawful: bottomry debts affecting the 


| ſaid ſhip named the Charles of - = = ==; and 


n che — hath a real lien upon the ſaid 
D veſſel 
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vole for the ſaid ſums: And decerns and or- 
dains the ſaid B. defender, to make payment to 
the purſuer of the ſaid ſum of forty pounds 
Sterling, with the lawful intereſt chereof from 
and ſince the ſaid tenth day of June laſt and 
in time coming; and the foreſaid ſum of eight 
pounds. Sterling money, of penalty, contained 
in the — bond yy coy er on; 
g ee 


: 'T 17 1 E V. 
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= a ; Köpemiter — and; angnces- a Wie 
at a ſtipulate wage, to ſerve on board of his 
ſhip as a mate during a voyage; and in the event 
that the voyage is completed, and notwithſtand- 
ing thereof the ſhipmaſter refuſes to pay the 
mariner his wages; ſuch mariner is well war- 
ranted to apply for redreſs, by intenting a ſum- 
mons at his inſtance a againſt the ſhipmaſter for 
payment of his wages, 6 Ke. the g * ed | 
follows. | 5 


3 ag aha ginge b f God ng of 
Great Britain, France, and Ireland, Oc. — 
to us by our lovite A. late ſailor on board 
the Sally of- „B. commander, THAT 
„ in the month LAY March one thou- 

] | | ſand 
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ſand ſeven hundred and ſeventy- ſeven, the 
ſaid B. hired and engaged the complainer 4. 
to ſerve as ſecond mate on board the ſaid ſhip 
the Sally; and agreed to pay him monthly 
wages, at the rate of the higheſt wages given to 
a mate from Leith: Acordingly, the complainer 
ſerved on board the defender's ſhip from the 
twenty- ſeventh day of March one thouſand ſe - 
ven hundred and ſeventy- ſeven, to the twenty- 
ſeventh of May one thouſand ſeven hundred 
and ſeyenty-eight; when the defender, having 
taken up a cauſeleſs grudge or pique at the 
complainer, got him impreſſed and fent aboard 
his Majeſty's ſhip the -'- —: And albeit che 
higheſt wages given to a mate from Leith is 
one pound ſixteen ſhillings Sterling monthly, 
and that the complainer has oft and diverſe 
times deſired and required the defender to pay 
to him at the rate of one pound ſixteen ſhillings 
per month for his ſaid ſervices; yet he the 
defender moſt wrongfully refuſes ſo to do, unleſs 
compelled. THEREFORE, che ſaid B. defen- 
der, ought and ſhould be decerned and ordain- 
ed, by decreet of the judge of Our high court of 
admiralty, to- make payment to the complainer 
of the ſum of twenty-five pounds four ſhillings 
Sterling money, as the amount of the wages 
due for his ſaid ſervice; with ten pounds Ster- 
ling money, as the expence of this proceſs and, 
decreet to follow hereon, conform to the law 
and daily practice of this country uſed and ob- 
ſer ved in the like caſes. OR WHERE 18 HERE: 
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the maſter has received. on boar 
merchant. or other perſon, with a promiſe. to 
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The defender in this action, as is uſual, muſt 


find caution; and, upon the judge being ſatiſ- 


fed with the proof brought by the purſuer, he 


will pronounce an interlocutor of the follow- 
ing import: Finds the defender liable to the 
purſuer in the ſum of twenty-five pounds four 


ſhillings Sterling money libelled; and ordains 


the aid B. defender, and C. his cautioner de ju- 
dicio 2 et judicatum ſolvi, conjunctly and ſeve- 
rally, to make payment to the ſaid 4, purſuer 
of the foreſaid ſum of twenty-five pounds:four 
ſhillings Sterling money, and the expenſe of 


extracting the decreet to follow hereon; as the 


ſame ſhall be aſcertained under the hand . 


| ae at aaf, J and everng..” 


Term . 


1 


of Potts the Atos: of a Meer- a- 


Sai 2 a SutrMasrEx, or Dez: 1verr of Coops 
Put on board his Ship, "bore . a Br ILL . 
Laprxc. . 


% 
- 


| 


| 1 Bix of =" Bag is a 3 or b ac- 
knowledgment ſigned by the maſter of a 


| thip, and given. to a merchant or any other per- 


containing an account of the F ue 
from that 


deliver them at the intended place for a certain 
a "3 If a ſhipmaſter, who has granted bill 
” of 


b 
5 
) 
L 
] 
f 


addreſſed ro the Oe at Edinburgh, who 


* 
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of lading for goods received by him on board, 
| ſhall, through neglect or otherwiſe, loſe the 


goods, or allow them to be ſtolen, the perſon to 
Skin the goods ſhould have been delivered 


has action at law againſt the ſhipmaſter for the 
| price ſet upon the goods by the invoice there- 


of: and in order to this, he muſt bring a ſum- 
mons, at his inſtance, againſt the ſhipmaſter, 
founded upon the faid bill of lading and 1 in- 


| voice; of Werren che yon: en is a 2 87 


AC -EORGE; hey: the grace of God, king & 
Great Britain, Franice; and Ireland, Kc. ſhown 
to Us by our lovite A. ſilk-merchant in Edin- 
burgh, THAT WHERE, about two months 


ago, the complainer wrote to B. of London, 


merchant, to ſend him, by firſt opportunity, 


| two pieces of faſhionable ſtriped filk for ladies 


apparel, containing about forty yards each 
piece: Which letter the ſaid B. received; and, in 
conſequence thereof, he the ſaid B. upon the 
- = = day ofi= =>» at, ſhipped on board the 
Charlore of Leith, then 1 in the river 


pieces of filk of forty yards each; and which 


parcel was ſhown on board to C. the maſter 
and owner of the veſlel, who delivered the ſaid 
B. a bill of lading, ſubſcribed by him, of date 
the - - day of ſaid month, acknowledging 


che receipt of the parcel; and the ſaid B. im- 
meduately upon receiving the fame, ſent the in- 


voice of the goods, incloſed in a letter by poſt, 


duly 


* 
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duly received the ſame. That the aid 
the Charlotte arrived in Leith about three weeks 
ago: And notwithſtanding that the complainer . 
has frequently required the ſaid C. (in "whoſe | 
ſhip the ſaid parcel was put on board, and who 
thereon granted the bill of lading) to deliver 
the ſaid parcel to the complainer, or to pay the 
value. thereof, amounting, conform to ſaid in- 
voice, to forty pounds Sterling, at the rate of 
ten ſhillings per yard; yet he moſt injuſtly re- 
fuſes and poſtpones fo to do. THEREFORE, 
the ſaid C. defender, ought and ſhould be de 
cerned and ordained, by decreet of the judge 
of our high court of admiralty, either to re- 
ſtore and deliver to the complainer the foreſaid 
| parcel of ſilk containing eighty yards, in as 
good caſe and condition as the ſame was in 
when put on board his ſhip;. or otherwiſe ought 
to be decerned and ordained, by decreet fore- 
ſaid, to make payment to the complainer of 
the foreſaid ſum of forty pounds Sterling as the 
value thereof; and, in either event, ought to be 
decerned and ondajned to make payment to the 
complainer of the ſum of eight pounds Ster- 
lng money, as the expence of this proceſs and 
decreet to follow hereon, conform to the law 
and daily practice of this country uſed and 
ohſerved in the like caſes. Fe in wn 
HEREFORE, & c. = off 
At calling the ien a in hls this defi 
der do not compear, the purſuer's procurator 
Muſt repeat his libel, and writs libelled on and 
Produced; atidicrave, chat the judge would de- 


7 * | cern 
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cern in abſence. againſt the defender, in terms 


of the cancluſions of the libel; pon, the ] "ne 
18 do e n 


* „ „ „ 


iran vn. 


# 


of Proc EBG at the Inflance of a F ene 
ag ainſt a SHIPMASTER for RR done to the 
SHIP. | 


| Wurd. A | carpenter; at ih Jelite af the 
owner of a ſhip, performs certain r 
upon the veſſel; and if the owner fails or rel 
ſes to pay him the expenſe of ſuch repairs, the 
method pointed out by law to the carpenter is, 
to cauſe arreſt the ſhip; ; and afterwards to bring 
a proceſs for having his debt declared a lien 
upon the fame; as alſo for having a perſonal 
decreet againſt the owner for the expenſe of the 
repairs: And, to obtain this, he muſt bring a 
ſummons at his 1 1 Gags FERN the Fern d 


ing is a ſtyle. 


„ e by the grace 56 God, Kine of. 
Great Britain, France, and Ireland, Sic, ſhown 
to Us by our lovite A. ſhip-builder in Leith, 
THAT WHERE. B. ſhipmaſter in - = >, is 
juſtly addebted, reſting, and owing to the com- 
plainer the ſum of twenty pounds Sterling 
money, as the balance of an account of fur- 
n and —— mae and performed by 


Tm YG EL oor TT To 


= 
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the complainer to. the ſhip Princeſs Carolina; 
| whereof the defender is maſter and owner, con- 
form to an account herewith produced; and 
ſeeing the complaincr could not obtain pay- | 
ment of the ſaid ſum, he cauſed C. meſſeng > 
paſs upon the twenty-ſecond March laſt, in vir- 
tue of a precept of arreſtment of court, and 
lawfully fence and arreſt the ſaid ſhip the Prin- 
ceſs Carolina in the the harbour of Leith, with 
her float-boat, furniture, and apparelling, all 
| to remain under ſure fence and arreſtment at 
the complainer's inſtance, aye and while ſuffi- 
cient caution ſhould be found, in the books of 
the ſaid high court of admiralty, that the ſame 
ſhould be made forthcoming as accords of the 
law, as an execution of arreſtment under the 
hand of the ſaid C. produced bears. THERE- 
FORE, it ought to be found and declared, by de- 
creet of the judge of Our high court of admi- 
ralty, That the ſaid ſum of twenty pounds Ster- 
ling, with intereſt thereof from the twentieth 
of July laſt and in time coming while payment, 
is a real lien upon the ſaid ſhip: And the ſaid 
defender ought to be decerned and-ordained to 
make payment to the complainer, of the fore- 
ſaid ſum, and intereſt thereof, with four pounds 
Sterling money as the expence of this proceſs 
and decreet to follow hereon; and decreet be- 
ing ſo given and pronounced, the ſaid ſhip 
ought to be expoſed to roup and ſale before the 
ſaid judge, and the price thereof applied to- 
wards payment to the complainer, of the ſums 
of money abovementioned, and N of car- 
rying 


* 
i 
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rying on the {aid roup and fale. OUR WILL 
1 HEREFORE, &. 

At calling this action, and i in che event of a 
procurator of court appearing for the defend- 
er, the purſuer's procurator muſt crave, that 
the judge would aſſign a day to the defender's 
procurator to give in defences, and produce 
dond of caution; which the judge aſſigns accor- 

dingly: whereupon the ſummons is booked 

into the diet-book, and the minute engroſſed. 
Upon the day ſo aſſigned, the cauſe is moved 
from the diet-book: and in the event of the 
defender's procurator having no defences to of- 
fer upon the part of the defender, the purſuer's 
procurator muſt crave, that the judge would 
decern againſt the defender, in terms of the 
purſuer's libel, for not giving in defences and 
finding caution, agreeable to the former diet; 
upon which, the judge will decern h the 
defender, in terms craved. 


{ 


Ties 1 
7 Process of SET: 


W. H E N three or more perſons. become 

joint proprietors of a ſhip, and in caſe 
they cannot agree in ſociety as to carrying on 
trade therewith, it is competent for any of the 
parties to get free of the ſociety, by infiting to 


have the chip! ſold and diſpoſed of; or at leaſt by 
nn; to fell £0 the other perſons concerned 
E his 


W 


0" If > 
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his ſhare of the veſſel, or purchaſing from them 


their ſhares: and upon the perſons concerned 
refuſing theſe terms, it is competent to the per- 
ſon who wants to get free of the ſociety, to 
bring a ſummons for having them compelled 

fo to do; which is called a Summons MY Set, Ned 
which the following is a duc 


Geroros, by the grace of God, 1 of 
Great Britain, France, and Ireland, docs ſhown 
to Us by our lovite 4. THAT WHERE the 
complainer is owner of the one half of the 
Brigantine the William and Margaret of = 5. 
conform to the vendition in his favours, duly 
execute, and dated the twelfth day of Septem- 
ber laſt, produced: That B. and C. are each of 
them concerned as owners of the one fourth 
part of the ſaid veſſel: And the complainer ha- 
ving agreed with the ſaid B. and C. to ſend out 
the ſaid veſſel as a buſs to the herring-fiſhing to 
the iſles of Scotland, and with: this view pro- 
viſions and other neceſſaries were purchaſed and 
prepared; and when the maſter of the ſaid veſ- 
ſel was about ſhipping the ſame, he was ſtopped 
and hindered by the ſaid B. and C. fo that the 
veſſel did not proceed on the voyage, and has 
lain in the harbour of D. ever ſince: That the 
complainer, in order to be free of the ſaid B. 
a C. was deſirous that the ſaid veſſel ſhould 
de fold by roup; and that they the ſaid. B. and 
would concur therein: But ſo it is, that the 
| faid B. and C. defenders, refuſe ſo to do. And as 
the complainer i is reſolved to continue no longer 
in 


6»L»— aa Eg 
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_ in ſociety with the defenders, he did upon the 
day of laſt, make offer to the ſaid 


B. and C. defenders, or either of them, to ſell, 


z 15 and diſpoſe of, his half ſhare to them for 
the price of one hundred pounds Sterling 
money; or to purchaſe from each of the ſaid 
_ defenders, their fourth ſhare, at the price of fif- 


pounds Sterling each ſhare: But the defend- 
ers refuſed ſo to do. AND THEREFORE it 


© ought to be found and declared, by ſentence 


and decreet of the judge of Our high court of 


admiralty, That as the complainer 4. is content- 
ed to ſell, ſet, and diſpoſe of, his half of the 

ſaid veſſel, with her float-boat, furniture, and 
| hail apparelling effeiring thereto, to the ſaid B. 


and C. for the ſum of one hundred pounds Ster- 
ling money, the ſaid B. and C. ought to accept 
thereof; or otherwiſe, the ſaid B. and C. de- 
fenders, ought to be decerned, each of them, to 
give over to the complainer their fourth ſhares 
of the ſaid ſhip, with her float-boat, furniture, 
and apparelling effeiring thereto, and belonging 
to them, at the above rate of fifty pounds Ster- 
ling for” each ſhare, upon payment to them of 
the ſums foreſaid : And the ſaid defenders ought 
to be decerned and ordained to make payment 
to the complainer of the ſum of fifty pounds 


Sterling money, as his half ſhare of the profit 


the veſſel would have earned, and his half part 
of the damage he the complainer has ſuſtain- 
ed upon account of the veſſel's not being em- 
ployed ſince the month of - - - - laſt: And the 


defenders ought further to be decerned and or- 


E 2 dained 


* # ns £ 
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dained to make payment to the complainer 
of the ſum of ten pounds Sterling money, as 
the expence of this proceſs and decreet to fol- 
low hereon, OUR WILL IS HEREFORE, &c. 
At calling this action, the procurator for the 
Parr muſt produce the writs libelled up- 
on: and upon the judge's making aviſandum 
with the proceſs, he will either ordain the ſhip 
to be ſold,” and the produce to be paid to the 
purſuer and defenders, according to their ſeve- 
ral rights in the veſſel; or in caſe, in the plead- 
_ ings, it ſhall appear, that either purſuer or de- 
fender is willing to purchaſe from the other 
party their right to the veſſel, he will pro- 
nounce judgment thereon in favours of 'the 
party who makes the offer. And the interlo- 
cutor that the judge will pronounce will be of 
the following import: Having adviſed the 
libel, defences, anſwers, &c. and writs produ- 
ceed, finds it inſtructed, that the defenders B. 
and C. have accepted of the purſuer's half of the 
ſaid ſhip the William and Margaret of - - - -, 
at the rate of one hundred pounds Sterling, 
being the price ſet thereon by the purſuer A.; 
therefore adjudges, decerns, and declares, the 
half part of the thip libelled,: the William 
and Margaret of - -- = =; with her far- 
niture, apparelling, and float- boat, effeiring 
thereto, pertaining to the ſaid A. purſuer, to 
appertain and belong to the ſud B. and C.; and 
ordains them to be r. in ee thereof; 
and. e 
FORTS . Tiru 
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of 2 Piockss and Preis n for having a Ship 
5 and fterwards S0LD by public 
IP: 
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Tur 26 8 N tepeile a thin. or farniſhes | 
1 materials for the uſe thereof, has right to 


| inſiſt to be declared a creditor chereon for pay- 
ment; as alſo, to have the ſhip ſold: And, in 


order to found this action, he ſhould arreſt the 
ſhip; which is done in this manner. He muſt 
take out a blank ſummons, or precept, from 
the clerk of the high court of admiralty, at 

his inſtance, ſt the debtor ; the will of 
which (as before obſerved) contains warrant, 


not only to charge the defender to anſwer 
at the purſuer's inſtance, but alſo to arreſt all 


ſhips belonging to him which lie within a 


fafs harbour: and after the macer of court, or 


meſſenger, has cited the defender to appear at 
the purſuer's inſtance, he may arreſt the ſhip, 
the defender's property ; which 1s done by at- 
fixing a copy of arreſtment upon the main maſt 


of the ſhip, above which are put the letters 
G. R. If it is intended that the veſſel ſhould 
be diſabled, without which arreſtment often 


proves ineffèctual; the method obſerved in do- 
ing thereof is, that the meſſenger cauſe take off 


her fails, rudder, beſt cable, and anchor, which 


ſhould 
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ſhould be lodged in forme ſafe place: and af- 
ter the ſame are lodged, the meflenger, for the 
greater ſecurity, ſhould alſo uſe arreſtment up- 
on them, by delivering a copy of arreſtment to 
the perſon to whom the place belongs; and 
the execution of arreſtment ſhould ſpecify how 
and in what manner. the ſame was done. The 
ſummons founded thereon wo” 25 ja _ fol- 


lowing ſtyle. 5 by 


| Groxcs, by hs grace e of God, king of 
Great Britain, France, and Ireland, Oc. ſhown 
to us by our lovite 4. merchant in Leith, 
ITHAT WHERE che complainer, by his bill, 
dated the day of laſt, drawn by 
him upon and accepted by B. maſter of the 
ſhip the Iſobel of- , ordered him, three 
months after date, to pay to the complainer or 
order, twenty pounds Sterling money, for value, 


being for ropes and ſails — the uſe of the ſaid _ 


ſhip: And ſeeing the complainer could not ob- 
tain payment of the ſaid principal fum and in- 
tereſt thereof, he cauſed C. meſſenger at arms, 
upon the = - day ef- laſt, in virtue of 
Our precept containing, arreſtment, paſs and 
lawfully fence and arreſt the ſaid ſhip the Iſo- 
bet of = == j at that time lying in the har- 
bour of Aberlady, with her float-boat, furniture, 
-and apparelling; all to remain under fure fence 
and arreſtment at the complainer's inſtance, aye 
and vhile caution was found acted in the books 
of the high court of admiralty, that the ſaid prin- 
en ſum contained in the ſaid bill, and annual- 


rent 
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rent thereof, be made forthcoming to the com- 

lainer as accords, as an execution of arreſtment 
under hand of the ſaid C. meſſenger, herewith 
produced, bears: That the ſaid ſhip the Iſobel 
was, by conſent of the complainer and defender, 
removed from the harbour of Aberlady to the 
harbour of Leith, where ſhe preſently lies. 
THEREFORE the foreſaid ſhip, called the I. 
ſobel of-, with her float- boat, furniture, 
and apparelling, as ſhe preſently lies in the har- 
bour of Leith, ought and ſhould be rouped 
and ſold, by warrant of the judge of the high 
court of admiralty ; and the produce, at leaſt 
as much thereof made forthcoming to the com- 
plainer as will completely ſatisfy and pay him 
the. foreſaid principal ſum, and anmualrents 
thereof, contained in and due by the bill a- 
bove narrated; as alſo four pounds Sterling 
money, in name of damages and as the expenſe 
of this proceſs and decreet to follow hereon, 
conform to the law and daily practice of this 
kingdom uſed and obſerved in the like caſes. | 
OUR WILL 15 HEREFORE, &cc. . 54 
Wen this action is called in court, and in 
the event that no appearance is made for the 
defender, the purſuer's procurator muſt give in 
a petition to the judge, to have an inventory of 
the ſhip taken, in order for a ſale thereof; of | 
which petition the following is a ſtyle. 

© Unto the Right Honourable the Judge of 
the Hi gh Court of Admiralty for Scotland, 
the PETITION of A. merchant in Leith, hum 
* ſheweth, THar the petitioner. Baring fur 

niſhed 
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niſhed ropes: and fails to B. for the uſe of his 
ſhip the Iſobel off ==, to the extent of 
twenty pounds Sterling money, che tad B. 
granted bill for the ſame, dated the - day of 
- = = - = laſt, payable three months thereafter : 
and upon his failing to make payment of the 
contents of the faid bill, the petitioner raiſed 
proceſs before the ſaid high court, at his in- 
ſtance, againſt the ſaid B. and, by virtue of the 
precept, cauſed arreſt the ſaid ſhip: the Iſobel of 
„ and thereupon brought a Proceſs of 
ſale before the ſaid high court. That it is ne- 
ceſſary an inventory of the ſhip be taken; and 
that your Lordſhip appoint a proper perſon for 
that purpoſe, who at the ſame time may be or- 


Aained to give his opinion at what price the 


ſaid ſhip may be ſet up to ſale. May it there- 
fore pleaſe your Lordſhip, to grant warrant to 
and authoriſe D. to take up an inventory of the 
ſaid ſhip, and to grant commiſſion to the clerk 
of court to take his oath thereupon ; as alſo to 
take his declaration at what price the thip may 
be ſet up to roup. According to juſtice.” _ 
This petition being adviſed by the judge, he 
will pronounce an interlocutor of the following 
import: Grants warrant to and authoriſes the 
ſaid D. to paſs on board the ſaid ſhip the Iſo- 
bel of - - - - -, preſently lying in the harbour 
of Leith, and to take up a full and complete in- 
ventory 'of the ſaid {hip, with her float- boat, 
| furniture, and apparelling : and ordains the 
ſaid D. to give into court the ſaid inventory, 
and to DER * the verity thereof; as 185 


ts, give iis e rate . aid ſhip N 
and pertinents may be ſet up to roup; and 
grants commiſſion to the clerk og court to take 
the ſaid bath and 'declaration:” In obedience 
to this interlocutor, the ſaid D. conipearing; pro- 

dauces in court the following inventory of. the 

aid ſloop: or ſhip, which runs thus: Invens 
tory of che ſails and rigging of the ſhip the 
Iſobel of. = -= = -, B. maſter and owner there- 
"ob Ay main-fail,” a fore- ſail, a jib, a top-ſail, 

a ſtorm- ib ſtanding, running, and ground 
rigging; two anchors, ſix hundred weight; 

1 boat and two oars; two hammers; three caulk- 

ing irons; axe; adze; two ſerapers; one pot; 

three kits; cambuze and tongs; lead and line; 
one compaſs; a two-hour glaſs; a half-hour 
| ditto; two ſwaps; one enſign, hull, maſt, boom, 
| bow-ſprit, and gaff.” And the faid D. being 
ſolemnly ſworn and interrogate, *  depones, 
That the above is a juſt and true inventory of 
the ſhip the Iſobel of - - - -, taken up at his 
ſight, in virtue of a warrant of che judge of the 
high court of admiralty; and declares, That the 
fad loop and pertinents .ought to be ſet up to 
roup ar 0 ſum of 8 pounds | mug mo- 
Heye 
After this procedure, the procurator for the 
purſuer muſt move the cauſe in court; and; by 

a minute, repeat his concluſion of roup of the | 

ſaid ſhip the Iſobel of -— 3 as alſo the 

foreſaid inventory, depoſition, and declaration 
thereon; and crave that the judge would ap- 

Py a * for ſetting up the ſloop to "Ihe 

F e 


- 
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The ſaid BA being then called from the bart and 
failing to. appear to object, the judge will pro- 
r an dnterloeutor in che following terms: 


The judge of the high court of admiralty 
ordains the ſhip Or ſloop: the Iſobel of- 1 
with: her float- boat, furniture, and apparelling, 
as ſhe preſently lies in the harbour of Leith, to 
be expoſed to public roup and ſale at Edin- 
burgh, before me, within the ordinary court- 
place, upon che - - day of = = = - inſtant, be- 
twixt the hours of one and two o'clock after- 

oon; and then to be ſet up at fifty pounds 
2 money, and the roup to be advertiſed 
in the Edinburgh | newſpapers betwixt and the 
day of ſale; and the money ariſing therefrom 
to be conſigned in the hands of the clerk of 
ourt, to be made forthcoming to all parties 

ving intereſt, as accords.“ pon. Which, an 


a of roup muſt be extracted. 


In purſuance of which act of roup Sl; Gale, 
the forefaid - hip or-: loop; muſt | be publicly 
advertiſed 1 in the Edinburgh newſpapers,” and 
muſt bear, That there is to be expoſed by 
public roup and ſale, before the judge of the 
high court of admiralty at Edinburgh, upon 
the - - day of - - - -, within the ordinary 
court-place;there, betwixt the hours of one and 
two. o'clock; afternoon; the good hip or ſloop 
called the Iſobel of , . late maſter, pre- 
fently lying in the harbour of Leith, with her 
float- boat, furniture, and apparelling belong- 
ing tliereto, which are. . Fong: ſet up at fifty 
n Thè conditio * _ 
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faid roup, and inventory of the ſhip, to be ſeen 
in the'admiralty-oftice, Edinburgh. "oy 
Upon the day of ſale, e e 4: roup 
muſt be made out, and produced in court; 
which will be of the following or ſuch like ſtyle: 
Conditions of roup of the ſhip or ſloop the 
Iſobel of-, with her float-boat, furni- 
ture, and apparelling, as ſhe preſently lies in 
the harbour of Leith. Primo, The firſt offer for 
the ſaid ſhip or ſloop the Iſdbel of -, with 
her 'float-boat, furniture, and apparelling, as 
ſhe preſently lies in tlie harbour of Leith, ſhall 
not be under the ſum of fifty pounds Sterling 
money; and every other offer muſt e that 
ſum in twenty ſhillings Sterling money fore- 
ſaid, at each offer. Secundo, He ebe bid moſt 
will be preferred; he always forthwith (under 
the penalty of a fifth part more of the ſum of- 
fered by him), enacting himſelf, and giving 
bond and ſufficient caution to pay the price of- 
fered by him into the hands of er clerk of 
court, within ten days after the ſale: and if he 
fail to enact himſelf, and give the ſaid hond and 
caution, he will be liable in the ſaid penalty, 
and the next immediate preceding offerer will 
be preferred conform to his own offer; he al- 
ways forthwith, under the like penalty, enacting 
himſelf, and giving bond and ſufficient: caution 
to pay che price offered by him into the hands 
of the clerk of court within ten days, as a- 
bove. Tertio, The roup to be determined by 
crying of Once, twice, thrice.” Which condi- 
tions of roup muſt be 0 by the judge. 
'F'2 re- 
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1 Thereafter, at calling of the ſaid action and 


ä cauſe in preſence of the ſaid judge, the. ſhip or 


op the Iſobel of, with her float-boat, 
iture, and apparelling, as ſhe preſently lies 


in the harbour: of Leith, being expoſed to pub- 


lie roup and ſale before the ſaid judge; and the 
roup and ſale being publicly intimated over the 
windows of che high juſticiary houſe! at Edin- 
burgh, being che ordinary court-place for the 


time; and after. reading over in court the fore- 


ſaid conditions of roup, compeared E. ſhipma- 
ſter in Leith, who offered for the ſaid ſloop and 
pertinents the ſum of fifty pounds s 
money: rhereafter, F. offered for the ſaid ſloop 
and pertinents, the ſum. of, fifty-one pounds 
Sterling money: thereafter, the ſaid E. offered 
for the faid ſloop and pertinents, fifty-two 
pounds Sterling money. Which laſt and high- 
eſt offer af fifty-two pounds Sterling money, ſo 
made by the ſaid E. 1 the ſaid ſhip or _ 
called the Iſobel of -. - ; with her float-boat, 
furniture, and apparelling thereto belonging, 
having been ſeveral times intimated in court, 


and no perſon compearing to make any higher 


offer, the judge of the ſaid high court will pro- 


nounce an interlocutor in the following terms: 
5 % Finds, That Tr ſaid E. has made the. laſt 


and higheſt: offer, of fifty-two pounds Sterling 
money, for the ſhip. or loop called the Iſobel 
of-, with the floataboat, furniture, and 


apparelling, as the ſame lies in the harbour of 
Leith; and therefore prefers the ſaid E. upon 


his heh offer of ä pounds Sterling 
money. 
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money, to the ſaid ſhip and pertinents: and 


adj udges, decerns, and declares, the ſame to per- 


tain and belong to the ſaid E.; and ordains him 


to be put in poſſeſſion dan upon his imple- | 
menting the foreſaid conditions of roup. And 


upon the perſon's being preferred, he or his 
procurator muſt take inſtruments thereon in the 


clerk's hands; upon which a decreet a) tale i is 


extracted in favours of the purchaſer: 
The money being paid by the purchaſer i into 
1 clerk of court, agreeable to his enactment, 


the clerk reports the ſame to court; upon 
which the judge, by an interlocutor, aſligns A 


day to all parties to produce their intereſts. . 


Upon the day ſo aſſigned, the procurators com- 


pearing for the different perſons competing, 
make up minutes, and therewith produce their 


clients reſpective diligences and intereſt: and 


after the cauſe is fully pled, the judge pro- 


nounces an interlocutor of ranking and prefe- 


rence, and grants warrant to and ordains the 
clerk of court to pay to the ſeveral competitors, 
according to their preferences, the ſums they are 
found entitled to; upon which a decreet of pre- 
ference is extracted, and the clerk thereon pays 
the money upon receipt in common form. Fa 
It may be obſerved, that, in competitions a- 
mongſt the creditors, and others who may be 
part owners of a ſhip, and did not appear to ob- 


ject to the ſale, they will be ranked in the fol- 


lowing manner, viz, Finſt, The bottomry or ſhip 


debts; the laſt of which, or the debts laſt con- 


waged, are preferred, and ſo backwards. Ser- 
| condly, 
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condl „ The perſonal creditors, e 26 roche 
of their arreſtments. 
It is further to be obſerved; that tlie airs 
hne are bound for all debts contracted by 
the maſter, falling within his commiſſion, to 
the extent of cheir ſeveral ſhares in the veſſel, 
and no further: and it ſometimes happens in 
proceſſes at the inſtance of creditors for ſhip- 
debts, if theſe ſhall exceed the value of the 
fhap, achat the owners abandon their intereſt 
therein; in which caſe the owners. are affoilzied, 
and the creditors have the ſhip for their pay- 
ment. This has been always the caſe in Scot- 
land; and from a late Britiſh ſtatute, it would 
appear, that this practice has been 10 75 intro 
n into e ume FP 
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N time of i Majeſty's officers ad e com- 
manders by ſea and land are required, by 
the declaration of war, to do and execute all 
acts of hoſtility againſt the enemies of Britain, 
their vaſſals and ſubjects; and upon the cap- 
tain or commander of a veſſel (having a com- 
miſſion from the lords commiſhoners of admi- 
ralty) taking a privateer belonging to the ene- 
my, ſuch captain or commander ini the Britiſh 
ſervice 3 18 s authoriſed by the ſaid declaration of 
ament, to have the ſaid pri- 
vateer 
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vateer condemned for his own and the crew's 
uſe. But, in order to this, he muſt bring an 
action of condemnation, at his inſtance, againſt 
the captain, commander, Cc. of the enemy- 
veſſel, before the; high court of admiralty; of 


which 1 of eee nn 2 
1s a ſtyle. e285; 


| 6 * * grace of: God, king of 
Great Britain, France, and Ireland, Oc. ſhown 
to Us by our lovite 4. captain and commander 
of the armed ſhip'or veſſel called the , in 
the ſervice of his Majeſty, with concourſe of 
Mr J. M. advocate, procurator-fiſcal of the ſaid 
high court of admiralty, THAT WHERE che 
complainer A. is a captain of his Majeſty's navy, 
conform to His commiſſion from the lords com- 
miſſioners of admiralty for navigating and 
commanding the ſaid ſhip or veſſel the 
dated the day of 2 laſt, a copy 
whereof is herewith produced: That by his 
Majeſty's. declaration of war againſt the French 
king, dated the- day of - === laſt, he did 
thereby will and require all his officers by ſex | 
and land to do and execute all acts of hoſtility 
againſt the ſaid Freneh king, His vaſſals and 1b 
jects, as in the faid declaration of war is more 
fully contained. That the complainer, having 
gone upon a cruize, did, upon che - day of 
- laſtz or upon one or other of the days of 
that month, give chace to 4 French privateer, 
called La Furtune of Boulogne, burden about 
b, B. commander; did aſfail ard 
— „ - make” 
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make prize of the ſaid privateer; and found 
her to be acting under the authority of the 
French king, fitted out from Boulogne, and ha- 
ving on board ſixty-three men, moleſting and 
eruiſing upon the Britiſh ſubjects, as is inſtruc- 
ted by a commiſſion granted by the duke de 
admiral of France, dated the - - day of + # 5+; | 
as alſo by a regiſter and roll of the equipage and 
crew of the ſaid ſhip, in terms af the ordinan- 
ees in France, containing the names, ſurnames, 
and quality, of the officers and mariners on 
board, with their pay, &c. regiſtrate in the ad- 
miralty at Boulogne the day of-; as 
alſo an extract from the regiſter of the admiral- 
ty of == ==, of the declaration of D. mer- 
chant in Boulogne, that he had cauſed build the 
ſaid veſſel to cruize againſt the Engliſh and other 
enemies of the king of France, under the com- 
mand of the ſaid £, and of each owner's ſhare 
of the ſaid! veſlel ; 55 and a permiſſion is thereto 
ſubjoined by the lord-lieutenant of the admi- 
—4 at Boulogne, for the ſaid ſhip to put to ſea 
under the command of the ſaid captain B. 
dated the day of- = which papers 
found on board the ſaid privateer were taken 
and made prize of by the complainer, and are 
herewith produced: From all, which it is evi- 
dent, that the ſaid privateer La Fortune of Bou- 
logne was in the actual ſervice of the French 
king, and acting as a privateer in yirtue of a 
commiſſion from the admiralty of France, and 
at the time of the capture was engaged in a 
GL againſt the. Jubjedts of Great Britain; 


Ts 57 and 


— 
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and the ſaid privateer, with her arms, are the 
| property: of a ſubject or ſubjects of the French 
5 | THEREFORE it ought and ſhould be 
Flat and declared, by ſentence and decreet of 
the judge of Our high court of admiralty of Scot- 
land, That the foreſaid privateer, La Fortune of 
Boulogne, with her whole furniture and : apparel- 
ling, guns, and other materials, was and is a good 
and lawfulprize ; and the ſame; and all that was 
found on board the ſaid veſſel, aught and ſhould 
be decerned, adj udged, and declared: to apper- 
tain and belong to the ſaid captain A. com- 
plainer, conform to his commiſſion and in- 
ſtructions, the laws and acts of parliament, and 
his Majeſty's declaration anent the diſtribution 
of prizes, and daily practices of this realm uſed 
and obferved in the _ reer OUR WII I. 
18. HEREFORE, &c. ' 643 381-1 
The purſuer, by his Wee ud ue 
F all the writs and evidents narrated in his 
libel or ſummons, and muſt bring proof of the 
facts contained therein; and upon the proof's 
being held as conclude, the following interlo- 
cutor will be pronounced: he judge of che 
high court of admiralty, having adviſed the pro- „. 
| ceſs and writs: produced, together with the de- 
claration of the ſaid B. firſt captain, and C. ſe- 
cond captain, of the ſhip the Fortune of Boulogne 
libelled, and the depoſitions of D. and E. both: 
ſailors on board the 8 ſaid: armed ſhip or veſſel 
the-, finds it proven, That the following 
papers were found on board the ſhip libelled at 
h time 3 NA. The commiſſion 
pro= - 
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Sdn prize af the ſaid privateer; and found 
her to be acting under the authority of the 
French king, fitted out from Boulogne, and ha- 
ving on board ſixty- three men, moleſting and 
eruiſing upon the Britiſh ſubjects, as js mitruc- 
ted by a commiſſion granted by the duke de -- 
admiral of France, dated the - day of- 
as alſo by a regiſter and roll of the equipage and 
crew. of the ſaid ſhip, in terms of the ordina 
ces in France, containing the names, ſurnames, 
and quality, of the oflicers and mariners on 
board, with their pay, &c. regiſtrate in the ad- 
miralty at Boulogne the - day of = ===; as 
alſo an nd from the regiſter of the admiral- 
ty of -\-, of the declaration of D. mer- 
chant i in B Boulogne, that he had cauſed build the 
ſaid veſſel to cruize againſt the Engliſh and other 
enemies of the king of France, under the com- 
mand of the ſaid . and of each owner” s ſhare 
of the ſaid! veſſel ; ;- and. a permiſſion is thereto 
ſubjoined by the lord-lieutenant of the admi- 

ralty at Boulogne, for the ſaid ſhip to put to ſea 
under the command of the ſaid captain B. 
dated the day of- which papers 
found on board the ſaid privateer were taken 
and made prize of by the complainer, and are 
herewith produced: From all which it is evi- 
dent, that the ſaid privateer La Fortune of Bou-— 
logne was in the actual ſervice of the French 
king, and acting as a privateer in virtue of a 
commiſſion from the admiralty of France, and 

at the time of the capture was engaged in a 
crit * che ſubjects of Great Britain; 


and 


% 
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and the ſaid privateer, with her arms, are the 
property: of a ſubject or ſubjects of the French 
king. THEREFORE it ought and ſhould be 
found and declared, by ſentence and decreet of 
the judge of Our high court of admiralty of Scot- 
land, That the foreſaid privateer, La Fortune of 
Boulogne, with her whole furniture and apparel- 
ling, guns, and other materials, was and is a good 
and lawfulprize ; and the ſame, and all that was 
found on board the ſaid veſſel, aught and ſhould 
be decerned, adj udged, and declared to apper- 
tain and belong to the ſaid captain A. com- 
plainer, conform to his commiſſion and in- 
ſtructions, the laws and acts of parliament, and 
his Majeſty” s declaration anent the diſtribution 
of prizes, and daily practices of this realm uſed 
and obſerved in the like rer An WILL | 
IS-HEREFORE, &c. i | 
The purſuer, by his W 2 — 3 
duce all the writs and evidents narrated in his 
libel or ſummons, and muſt bring proof of the 
facts contained therein; and upon the proof's 
being held as concluded, the following interlo- 
cutor will be pronounced: © The judge of the 
high court of admiralty, having adviſed the pro- ,y 
ceſs and writs produced, together with the de- 
claration of the ſaid B. firſt captain, and C. ſe- 
cond captain, of the ſhip the Fortune of Boulogne 
libelled, and the depo Serbs: of D. and E. both 
ſailors on board the je: ſaid: armed ſhip or veſſel 
the-, finds it proven, That the following 
papers were found on board the ſhip libelled at 
N time of che I VIZ. The commiſſion 
= 


\ 
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produced in proceſs by the purſuer, in the 
French ben, by x. Duke de 
admiral of France, and counter-ſigned by the 
ſecretary- general of the marine, bearing date at 
Verſailles the - day of- empowering 
the ſaid captain B. commander of the ſhip li- 
belled, the La Fortune of Boulogne, and; his 
crew on board the ſaid ſhip, in name of the 
French king, and by his authority, to make 
war upon the king of Great Britain and his ſub- 
jects: Secondly, The extract of the regiſter 
from the admiralty of Boulogne, of the declara- 
tion of D. merchant in Boulogne, alſo produced 
in proceſs by the purſuer, and in the French 


language: And, thirdly, The roll or regiſter of 


the faid {hip La Fortune, likewiſe produced in 
court; and in the French language. Finds it pro- 
ven, That the ſaid ſhip La Fortune of Boulogne was 
fitted out from that port, to make war upon the 
ſubjects of the king of Great Britain, in virtue 
of the ſaid een Finds it proven, That the 
lip La Fortune, with the cannons, arms, and 
other effects on board her the time ſhe was 
raken, was the property of the ſubjects of the 
French king. Finds it alſo proven, That the ſhip 
La Fortune had on board her, the time ſhe was 
taken, ſixty- three men, ſubjects of the French 
king, being the number of which her crew con- 
ſiſted; and that ſhe then carried ten carriage- 
| guns, or cannon. Finds it proven, by the copy of 
Ir produced in favours of the pur- 

ä ——— of the ſaid armed ſhip the 

8 * * 
- tions 
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ſitions of the witneſſes in proceſs, That che ſaid 
ſhip La Fortune of Boulogne, the ſaid B. com- 
mander, was, upon the day of = - =, ſei- 
zed and taken by the purſuer in the ſaid ſhip 
the - = , as a lawful prize, off Aberdeen, —.— 
the ſaid B. was cruiſing, in virtue of his ſaid 
commiſſion, on purpoſe to make war on the 
king of Great Britain and his ſubjects, ha- 
ving then on board fixty- three hands and ten 
carriage-guns; all which were ſeized, with the 

other effects on board, and the perſons made 
priſoners by the purſuer, in virtue of his com- 
miſſion from his Majeſty, and in virtue and 
terms of his Majeſty's declaration of war, 
dated the.- - day of = = = -, againſt the 
French king and his ſubjects. THEREFORE 
adjudges, decerns, and declares, the ſaid ſhip La 
Fortune of Boulogne, the ſaid B. commander, 
and the arms and other effects found on board 
the ſame, to appertain and belong to the ſaid 
A. purſuer, as a lawful prize made by him, to 
be diſpoſed of by him conform to his commiſ- 
fion and inſtructions, and agreeable to the laws- 
and acts of parliament, and the declaration of 
his Majeſty and council concerning the e 
bution of prizes; and Aenne 
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1 XI. 


I 


Of 4 procarron from an Inferior A to the 


_ Foves of the High Court, and Pracess of 
2 DYOGATION ee thereon. BY I 
Warmen any 1250 — parties, in a maritime 

cauſe depending before the inferior ad- 
miral deputes or ſubſtitutes; conſider themſelves 


| aggrieved; by the judgment pronounced by the 


inferior court, their method to obtain redreſs is, 
to apply by bill of advocation to the gh court 


of admiralty, as follows: 


© MY Lord Judge of the High Clnat af Ad- 
miralty. Unto your Lordſhip humbly means 
and complains your ſervitor 4. merchant in 
Aberdeen, THAT B. merchant in Aberdeen 
brought an action againſt me before the magi- 


ſtrates of Aberdeen as admiral-deputes, conclu- 
ding againſt me for payment of fixteen pounds 


five ſhillings and-tenpence Sterling, as the a- 
mount of three ſeveral accounts for furniſhings 


and repairs tothe {hip the Charlotte of Aberdeen; 


and the medium concludendi for ſubjecting me in 


theſe ſums was, that I was part owner of the {aid 
ſhip: Thatwhenthis proceſs was called before the 


admiral-deputes, I pled in defence againſt pay- 
ment of this account, fr, That it was not pro- 


perly inſtructed that cheſe repairs and furniſhings 


had been truly made; and that they were not 


fence 


\ 
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fence in which'L principally inſiſted was, That | 


a proceſs preſently depended before your Lord- 
_ thip reſpecting the property of this very ſhip; 


in the courſe of which I had appeared and 


claimed right to a ſhare of this veſſel, as a part 
owner thereof; but' that the other competitors 


had denied that I ever was an owner thereof, 


or had right to any part thereof: and there- 


fore, that the admiral-deputes ſhould fiſt pro- 
ceedings until the matter was fairly tried by 
your Lordſhip, whether I was owner, or had a 


title to any ſhare of this ſhip; for that, if your 
Lordſhip ſhould find I was no owner, and had 

no right or intereſt to any part of this ſhip, it 
would be very hard, and quite unjuſt, if the ad- 
miral deputes on the other hand ſhould find me 
to be àn owner, and decern againſt me, as ſuch; 


for payment of theſe repairs. The admiral de- 
putes, however, were pleaſed to over-rule my 
defence; and, on the fifteenth ltimo, pronoun 


ced a judgment, finding me to be part owner of 


the ſhip in queſtion, and as ſuch liable for the 
accounts claimed by the purſuer; and ſo de- 


cerned againſt me for payment and expenſes. 
On the other hand, in the aforeſaid proceſs de- 
pending before your Lordſhip reſpecting the 
property of the ſhip herſelf, and in which I 
claimed a jhare of her as owner, your Lordſhip, 
on the fourth ultima, pronounced a judgment diſ- 

miſſing my claim, and finding that I was not an 
owner, and had no right to any part of the veſ- 
ſel; and preferring C. another competitor, to the 
whole property of the ſhip. Thus I am in a ſitua- 
tion 
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tion equally unfortunate and ludicrous. The one 


Court has found I am an owner, and has ſub- 


| jected n me to the debts of the ſhip; while your 
Lordſhip has found Tam not an owner, and have 
no title to any part of her proceeds. Here there 
is real injuſtice done me, and I muſt certainly 
be relieved in ſome ſhape or other. I cannot cer- 
tainly be found to be an owner, in order to be 
ſubjected in the debts of the ſhip; and denied to 
be an owner, when there is any thing to reco- 
ver: and therefore, if your Lordſhip will not 
ſuſtain my claim as an owner of the veſſel in 
the other queſtion, you will certainly ſee it juſt 
to relieve me from the preſent claim; and for 
that end to advocate this cauſe. HEREFORE 
I beſeech your Lordſhip for letters of advoca- 
tion in the premiſſes. According to juſtice.” 
Which bill of advocation muſt be ſigned by a 
curator of court. 
Ihe bill of advocation being laid before the 
judge, he will, if he ſees cauſe, ordain the ſame 
to be ſeen and anſwered againſt a day certain, 
and ſiſt procedure, and ordain the ſame to be 
intimated; and after the ſame is intimated, the 
bill muſt be laid before the judge to be adviſed. 
If the reaſons appear to him to be irrelevant, 
and not founded in law, he will pronounce the 
following judgment thereon: * Having adviſed 
the within bill, refuſes the ſame.” But if the 
reaſons of advocation appear to him to be rele- 
vant and well founded, he will pronounce this 
judgment thereon: ** Having adviſed the with- 
"pl bull of advocation for A. 18 Jummonitio ut in- 
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tus petitur, till the ſeventh - next; and ad- 
vocates and diſcharges till the fourteenth day of | 
ſaid month, that the verity be known.” 
When the complainer in the advocation OS 
got his letters expede, his procurator muſt call 
the proceſs of advocation in court by: a roll, 
which 1s written upon the margin of the letters 
of advocation; and muſt produce therewith the 
proceſs before the inferior court. This the pro- 
curator. for the other party is allowed to ſee un- 
til next court-day: and upon moving the cauſe, | 
if the defender's procurator is ready, he repro- 
duces proceſs, with defences; which the pro- 
curator for the purſuer of che advocation 18 al- 
lowed to anſwer.. ; 
When the proceſs is laid baſins the A if 
he finds the alledgeances ſet forth by the pur- 
ſuer not relevant to ſet aſide the judgment of 
the inferior court, and that the inferior court 
has ated agreeable to law, he will pronounce 
this interlocutor: © Having adviſed the proceſs 
of advocation at the inſtance of 4. againſt B. 
with the defences for the ſaid defender, and the 
anſwers made thereto for the purſuer, together 
with the procedure had before the inferior court, 
and writs produced in that proceſs, finds, That 
the interlocutor, of date the = = - - day. of - = = =, 
pronounced by the deputy admiral court of A- 
berdeen, i is juſt and agreeable to law; therefore 
remits the whole cauſe femphiciter to the ſaid 
admiral court, and decerns ; 
But, on the other hand, if the 1 hall find 
the reaſons of advocation and 3 ſet forth 
for 


{ 


3 
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for the purſuer in the proceſs of advocation, 


are ſufficient grounds to ſet aſide the judgment 
of the inferior court, and that the deputy ad- 
miral has not judged agreeable to law, he will 
pronounce this interlocutor: Having adviſed 


the proceſs of advocation, defences, and an- 
ſwers, &c. with the proceſs before the inferior 


court, and writs produced, advocates the cauſe; 
and, before anſwer, allows to the purſuer a proof 
of the facts ſet forth in his letters of advoca- 


tion and anſwers, and to the defender a proof 


of his defences.” And in the event of the pur- 


ſuer's bringing ſatisfactory proof, and the de- 
fender failing in his proof, the judge will alter 
the interlocutor of the inferior court, diſmiſs 


the er and e 
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miral to the Fopct of the High Gurt, and 
2 ocEss of SusrExs ION Following rk. 
Wied a perſon 3 TTY to > he le- 
ſed by a decreet pronounced by a deputy 
admiral, in a queſtion, which depended, before 


that court, the method pointed out for the per- 


ſon thus aggrieved is, to apply by bill of ſuſ- 
penſion to have the ſaid decreet ſet aſide, or at 


| leaſt the rigour of the ſentence ile end; 


which may be done as follows: 


cc MY 
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MV Lord Judge of the High Court of Ad- 


miralty: Unto your Lordſhip complains A. ma- 


ſter of the ſloop the Elizabeth of = - , TnAr 


I am charged upon a decreet of the admiral de- 
pute of Leith, dated the tenth day of June laſt, 
at the inſtance of B. maſter of a fiſhing-boar 
belonging to Weſter Wemyſs, ro make payment 
to him of the ſum of five pounds Sterling 
money of damages alleged to be done by me to 
theſaid' boat, with one pound ten ſhillings Ster- 
ling money of expenſes of plea; and that moſt 
wrongouſly, conſidering it is of - verity, That 
the fact which gave rife to the action or proceſs 
upon which the ſaid decreet proceeded, ſtands 

as follows: That while your complainer's veſ- 
ſel was lying properly moored at the New Quay 


in the harbour of Leith, taking in a lading of 


oak- wood for C. merchant in Leith, the char- 
ger, who is maſter of a ſmall boat or Norway 
ſkiff, came with his boat and thruſt her be- 
twixt the complainer's ſhip and the quay in or- 


der to ſell his fiſh. That the charger was repeat- 
edly deſired not to come in betwixt the ſhip 


and the quay, as it was dangerous: yet he re- 
fuſed to hearken to theſe remonſtrances ; and 


after ſelling his fiſh, which he might have more 


conveniently done at the adjacent ſtairs, he and 
his crew went aſhore to drink, and left their 
boat. That while they were thus employed, and 
the carters buſied in loading my veſſel with 
wood from the quay, ſome rain happened to 
fall, which rendered the planks and ropes ſlip- 
| * ; and a * of wood by accident fell 
H 


down 


\ 
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dum endnüft into the boat, whereby ſome little 
— 2 happened, which could have been re- 
in an hour or two at furtheſt; and ac- 
ully was repaired for the ſmall expenſe of ſix 
ſhillings and fixpence; and the boat herſelf was 
not worth above one pound Sterling money: 
yet the charger thought proper moſt unwarrant- 
ably to arreſt my veſſel, and commence a ſuit 
for no leſs a ſum than five pounds Sterling of 
damages, and thirty ſhillings Sterling of ex- 


penſes; which -obliges me to apply. to your 
Lordſhip for redreſs. And my reaſons of ſuſ- 


penſion are, Imo, The ſaid decreet of the infe- 
rior admiral is altogether in abſence. 2do, The 
charger was to blame himſelf for any thing 
that happened, by bringing in his boat betwixt 
che quay and my ſhip; and the more ſo, as he 
and his men were repeatedly warned of the 
danger, and might with abſolute ſafety have 
fold their fiſk at the ſtairs, where a boat had de- 
livered fiſh juſt before. 37, The damage done 
to the boat was: merely accidental, and happen- 
ed caſu fortuito ex quo non oritur aftio; and it was 
from the hands: of the porters employed i in load- 
ing, that the piece of wood ſlipped, while the 
boat's crew were on ſhore drinking, and no- 
body looking after the boat. And, 4, This 
accidental damage, which only coſt fix ſhillings 
and ſixpence, might have been repaired in an 
hour or two after it happened. Therefore, for 
theſe and other reaſons to be proponed at diſ- 
culling. hereof, the foreſaid charge ought to be 
uſpen eo Nevertheleſs caution, Sr. Herefore 
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I beſeech your Lordſhip for letters. of ſuſpen- 


| on in the premiſſes in common form. Ac- 


cording to juſtice,” &c,” Which bill of fuſpen- 
Hon muſt be ſigned by a procurator of court. 


The bill of faſpenficn being preſented to the 


judge, the following deliverance is uſually pro- 


nounced by him thereon: © Having confider- 


ed the foregoing bill, ordains the ſame to be 


ſeen and anſwered againſt Saturday next, and 
diſts execution until ds c chereafter inclu- 


five, and to be intimated.” - 

The perſon who applies for arc beni this 
fiſt, muſt, in obedience to the deliverance, cauſe 
intimate the ſame to the perſon at whole inſtance 


he is charged upon the decreet obtained before 


the inferior court, who is called the charger; 
and that either perſonally, or by leaving a ſche- 


dule of intimation at his dwelling-houſe. And 


the intimation will be of this ſtyle: © At 

- - === the - -- = day of === =, about nine 

o'clock in the morning, I D. notary-public ſub- 

ſcribing, did intimate the preceding bill of ſuſ- 

penſion and ſiſt thereon, to B. the charger; and 

that by reading the bill and ſiſt over to him, 
efore theſe witneſſes, E. and F. 


In the event that the charger has made a 


ſwers to the bill of ſuſpenſion ;- and if it ſhall 
appear to the Judge, that the decreet of the in- 
ferior court is well founded and agreeable to 
law, and that the reaſons ſer forth by the ſuſ- 
pender 3 in his bill of ſuſpenſion are not ſuffi- 


cient to ſet afide the decreet; the judge will pos... 
-Nounce an interlocutor of the following im- 


E; g nom 
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port: To 8 adviſed this bill and anfwers, | 
£ refuſes the ſame.” But, 

In the event of the decregt of che inferior 
court appearing to the judge to be erroneous 
and ill founded, and that the reaſons of ſuſpen- 


ſion are relevant and agreeable to law, he will 


pronounce this interlocutor: Having adviſed 
the foregoing bill of ſuſpenſion, and anſwers made 
thereto; fiat ſummonitio, ut intus petitur, till the 
. = = day of October next: And | ſuſpends and 
e ut ſupra, in the mean time, while the 
twrenty- fifth day of the ſaid month; becauſe G. 
has become cautioner for the complainer, to the 
effect before mentioned.” 
When the ſuſpender has got his letters of 
Salomon, expede, his procurator muſt call the 
proceſs of ſuſpenſion in court by a roll, which 
is written upon the margin of the letters of fuſ- 
penſion: And the procurator appearing for the 
charger muſt produce the decreet charged up- 
on, which the procurator appearing for the ſuſ- 
pender is entitled to ſee; and the judge is in 
uſe to aſſign a day to the procurator for the 
ſaſpender to ſee the ſaid decreet, and therewith 
to produce the ſuſpenſion. Upon the day 
ſo aſſigned being come, and the action read 
from the 5 the ſuſpender's procurator 
muſt produce the letters of ſuſpenſion, which 
che charger's procurator in like manner receives 
up to ſee; and the judge thereon, by a minute 
or judgment, ordains both parties to be ready 
to debate againſt the then next court-day. 
Thereafter, at calling of the ſaid action, par- 
| ties 
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ties compearing by cheir reſpective procurators, 
the procurator for the charger muſt repeat the 
charge at his inſtance before the inferior court 
againſt the ſuſpender, and the procurator for 
the ſuſpender muſt repeat his reaſons of ſuſ- 

penſion; and the debate is often carried the 
Jengeh of anſwers, replies, and duplies. When 
the whole comes to be laid before the judge 
to adviſe, if it ſhall, appear that the de- 
creet of the inferior court is well founded, he 
will find rhe letters orderly proceeded in: But 
if he ſhall find the decreet erroneous, he will, 
before anſwer, allow the ſuſpender a proof of 
che facts ſet forth by him, and to the charger 
a joint proof; and upon the proof's coming out 
in favours of the ſuſpender, he will modify the 
ſums contained in the charger's decree' before 
_ . the ae court as to him ſhall appran . 


ir nr XIn. 


| Of Proceſs of” Svspr x x of a DzcrkEkr Ha 
in ABSENCE before the FUDGE of the High Court 


of Admiralty Himſelſ. 


Tu high court of admiralty, as formers ob- 
ſerved, being, by the ſtatute 1681, a ſupreme 


and ſovereign court, has thereby not only 


power to ſuſpend and review the decrees of in- 
ferior admirals, but even its own decrees. In 


this title it is propoſed to treat. of a proceſs 2 
ſuſ- 
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| ſuſpenſion of a ; decreer i in abſence, of the faid | 
h court. | 5 
The ſuſpen — having got his 8 of mul 
. zxpoile, he muſt by his procurator pro- 
duce the ſame in court; and of 7 letters the 
1 is a ae | 


iD EORGE, by the grace — God, king of 
Great Britain, France, Ta Ireland, defender of 
the faith, To - - - - - - officers and ſergeants 
of Our high court of admiralty, conjunctly 
and ſeverally, ſpecially conſtitute, greeting. 

WHEREAS it is humbly meant and fhown to 
Us by our lovite B. ſhipmaſter in Leith, THAT 
WHERE the complainer is charged, or threat- 
ened to be charged, upon a decreet obtained 
before the judge of our ſaid high court of admia 
ralty, at the inſtance of A. ſhip- builder in Leith, 

for payment making to him of the ſum of 
twenty pounds Sterling money, as the balance 
of an account of furniſhings and repairs done 
upon the ſhip the princeſs Carolina, whereof 
the complainer is maſter; and having arreſted 
the ſaid ſhip in the harbour of Leith, he is now 
inſiſting in a roup and fale of the ſaid thip, MOST 
WRrONGOUSLY AND UNJUSTLY, confidering, 
That the complainer was never lawfully cited 
to the action. Secundo, The decreet was entire- 
I in abſence for not finding caution. And, 
tertio, That the articles in the account charged 
for, being for the price of wood to repair the 
faid ſhip, the ſame are greatly overcharged; it 
having been agreed betwixt the charger and the 


com- | 
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complainer, that what wood he had occaſion for 

in repairing the ſaid ſhip was to be furniſhed 
at the ſame rate that it could be purchaſed for 
from any timber-merchant in Leith; and ſo it 
is, that the prices upon theſe articles, as ſtated 
in the ſaid account, are nine pounds Sterling 
and upwards overcharged from what they could 
have been purchaſed for from timber-mer- 
chants in Leith. AND THEREFORE the ſaid 
charge ought to be ſuſpended, for the reaſons 
and cauſes foreſaid, and others to be proponed 

at diſcuſſing. OUR WILL IS HEREFORE, 
and We . you ſtrictly, and — 129 

incontinent theſe our letters ſeen, ye paſs, and 
in Our name and authority peremptorily fum- 
mon, warn, and charge, the ſaid 4. perſonal- 
ly, or at his dwelling-place, to compear before 
the judge of Our ſaid high court of admiralty, 
at Edinburgh, or where he ſhall happen to be for 
the time, the- October inſtant, in the hour 
of cauſe, bringing with him the foreſaid de- 
creet, with the grounds and warrants whereup- 
on the ſame; proceeded, to be ſeen and conſi- 
dered by our ſaid judge; and to hear and ſee 
the ſame whole effect and execution thereof ſim- 
pliciter ſuſpended, with all that has followed 
thereupon, for the reaſons and cauſes foreſaid. 

Attour We and the ſaid judge have fuſpended, 
and hereby ſuſpend, the aforeſaid decreet upon 
the ſaid complainers; diſcharging all officers 
from putting the ſame to further execution, aye 
and while. the day of == next, that 
the _ be known, * to juſtice (be- 


cauſe 
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cauſe C. hath become cautioner for the com- 
plainer), as ye with anſwer to Us thereupon. 
The which to do, we commit to you conjunctly 
and ſeverally Our full power by theſe our let- 
ters, delivering them by you duly executed and 
indorſed again to the bearer, given under our 
ſignet of admiralty, at Edinburgh the - - day 
——— and of our reign the = - - year. 
Ex Deliberatione Judicis Supreme Curie Ad- 
2 miralitatit. l lex 
. At un of the letters of ſuſpenſion, the pro- 
- curator appearing for the charger muſt produce 
the decreet charged upon, which the procura- 
tor appearing for the ſuſpender is entitled to ſee; 
and the judge will aſſign a day to the procura- 
tor appearing for the ee to ſee the ſaid 
decreet, and therewith to produce the ſuſpen- 
ſion. Upon the day ſo aſſigned being come, 
and the action read from the diet-book, the 
ſuſpender's procurator muſt produce the let- 
ters of ſuſpenſion, Which the charger's procu- 
rator receives up to ſee; and the judge thereon, 
by an interlocutor, ordains both parties to be 
ready to debate againſt the then next court-day. 
Ik hereafter, at calling the ſaid action, parties 
compearing by their reſpective procurators, the 
procurator for the charger muſt repeat the 
charge at the inſtance of the charger: and crave, 
thar the letters may be found orderly proceeded; 
at leaſt, before that the ſuſpender be allowed a 
proof of the alleged agreement ſet forth by him 
in the ſuſpenſion, that the charger be refund- 
ed the expences of extracting the decreet. 
£ The 


ated ke, 
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The procurator for theſuſpender muſt repeat 
the reaſons of ſuſpenſion, and crave that the 
letters may be ſuſpended; which are followed 
frequently with anſwers, replies, and duplies. 

With theſe minutes of debate, the judge 
will make aviſandum; and, upon aviſing there- 
of, will pronounce an interlocutor in the fol- 
lowing terms, or others of the ſame import: 
* Having adviſed proceſs, with the foregoing 
minutes of debate, and writs produced, re- 
ſerves the conſideration of the expence of ex- 
tracting the decreet at the charger's inſtance a- 
gainſt the ſuſpender until the concluſion of the 
cauſe: And, before anſwer, allows the ſuſpen- 
der to prove, that it was agreed upon betwixt 
him the ſuſpender and the charger, that he 
the charger was to furniſh to the fuſpender the 
articles of wood contained in the account and 
decreet produced, at the ſame rate that it could 
be purchaſed for from any timber-merchant; 
and to which allows the charger a conjunct pro- 
bation, and aſſigns to either party the- day 
of next month for proving in terms of this in- 
terlocutor, With certification; 3 and) e dili- | 
gence.” TAN 

The fuſpender and Auen 0 adduced 
proof. Hinc inde, in obedience to the interlocutor 
in virtue of an extracted diligence; and the term 
for proving being circumduced, and the proof 
thereon held as concluded; the judge, upon advi- 
ſing thereof, will pronounce this interlocutor: 


© Having adviſed proceſs and proof adduced, 


8 the debit ade of the account contained 
1 in 


* 


in "FOE Fa upon; EA = the f 
pender is liable in payment to the charger in 
the ſums principal and annualrentcontained in 
the decreet, as alſo in the ſum of - - as the 


expence of extracting the decreet; and decerns.” 


Upon reporting this interlocutor in court, 
the procuratar for the charger muſt take up the 
Proceſs, for the purpoſe of applying for expen- 
ces ; and, upon the next eourt- day, muſt, pro- 
ee an account of expences, with a petition 
praying, That the ſum in that account may be 
allowed to him: which the procurator for the 
ſuſpender will get up to ſee; and a day will be 
aſſigned to him to anſwer the ſame, * up- 
2 the petition and anſwers being laid before 
the judge to be adviſed, he will pronounce an 
interlocutor of the following import: Having 
adviſed the petition... and anſwers, finds/ the 
defender liable jn-expences;- and modifies the 
ſame to ſix pounds Sterling money, beſides the 
expence of — the decreet of ſuſpenſion 
to follow hereupon, as the ſame ſhall be aſcer- 
tained under the hand of the. clerk of court; 
and that over and above the expence of extrac- 
ting the decreet charged on, to which the 
charger is found entitled by the laſt interlocu- 
eee ene, Fan x; 


_ 
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r Ha b irn xv. 
of Rag Mencantiue upon a Bruu "= | 


eber E. 


TI 1 court of — (a ren | 
= obſerved) is competent in mercantile cauſes, 

and has a cumulative juriſdiction therein; and 
all actions upon bills, or bills of exchange, have 
been time immemorial judged of by the Judge 
of the ſaid high court, whoſe judgment there- 
in has been again and again affirmed. A ſtyle | 
of a ſummons 2. 52 a bull of exchange. follows: . 


(Cronon: by che grace of God, "op. bern 
to Us by our lovite A. merchant in Arbroath, 
THAT WHERE B. merchant in Rotterdam, 
by his bill of exchange bearing date the eighth 
july one thouſand ſeven hundred and ſeventy 
eight years, drawn by him upon C. merchant 
in Edinburgh, ordered the faid C. at two uſance 
to pay to B. merchant in Rotterdam or order, 
fifty pounds Sterling money, for value; which 
bill was indorſed to the complainer, and was at 
his inſtance proteſted againſt the ſaid C. for not 
acceptance or payment of the contents thereof, 
damage, intereſt, re-exchange, and expences as 
accords, conform to the proteſt under the hand 
of E. notary-public, dated the ſeventeenth day 
of the ſaid month of July and year foreſaid, as 
the ſame produced bears: : And akhough the ſaid 
12 E 


> 
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C. has I in his hands belonging to the ſaid 
B. more than the value contained in the ſaid 
bill, and that the complainer has defired and re- 
quired him to accept the ſame, or make pay- 
ment to him of the contents thereof; neverthe- 
leſs he refuſesaſo to do. THEREFORE the ſaid 
C. defender ought and ſhould be decerned ow 
ordained, by decreet of che judge: of the high 
court of admiralty, to make payment {phe 
cComplainer of the foreſaid 3 of fifty pounds 
Sterling money, with the due and lawful i inte- 
reſt thereof from the term of payment contain- 
eld in the bill, and in time coming thereafter 
during the not payment; and of the further ſum 
of ten pounds Sterling money, of re- exchange, 
damage, and expenſes, ſuſtained by the com- 
plainer through the ſaid bill's 8 refuſed to 
5 00 accepted or honoured, and as the expenſe of 
chis proceſs and decreet to follow hereon, after 
the form and tenor of the laws of this realm 
uſed and obſeryed in the like caſes. DUR 
WILL Is HEREFORE, 5 
Which E. being called, the dor 
for the 9 55 uer muſt repeat his libel, bill and 
proteſt ibelled on; and. in the event 25 the de- 
| lender s not compearing, although lawfully cited 
and called from the bar, the judge, upon a cra- 
ving from the purſuer's procurator, will decern 
6 againſt the defender in abſence, i in terms of the 
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| HEN a 8 ſafpetts that his ener 18 
about to leave the kingdom, whereby he 
will be deprived of payment of the debt due 
to him, ſuch creditor ſhould endeavour to get 
his debtor put under caution de judicio fiftt 


And to obtain this, he muſt apply to the judge- 


admiral by a ſummary petition; of which the 


following is a ſtyle. 


VUnto the Right se the Judge of 
the High Court of Admiralty, the PETI- 


TION of A. reli of B. late of Charleſtown 


in South Carolina, and ſhipmaſter in London, 


Say ſheweth, THAT the petitioner having, 


n right of her huſband, a claim aginſt C. mer- 


| chair in Charleſtown; which he having refuſed. 
to ſatisfy, ſhe was under the neceſſity, upon the 
ſaid C. his coming to Scotland, to intent and 


raiſe an action before the, court of ſeſſion a- 
gainſt him for payment to her (as having right 


do her huſband's debts) of the ſum of two thou- 
ſand ſix hundred and fifty-eight pounds Caro- 
lina currency, as the balance of an account due 


by him to her deceaſed huſband; as the ſaid 
fummons with the execution againſt the ſaid C. 
upon the = - - day of - = - = laſt, bears. That 
che fad C. has no properey or effects within this 


country; 
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country; ; and in order to evade the conſequence 


of the petitioner's action preſently depending 
before the court of ſeſſion, intends to leave the 
kindom; and has juſt now taken his-paſſage on 
board one of the Leith ſhips for London, which 
18 expected every hour to ſail: by which means 
the petitioner will be deprived of baving the 
courſe of law followed forth againſt him. May 
it therefore pleaſe your Lordſhip, to grant war- 

rant to the macers of court, meſſengers at arms, 


and other officers of the law, to paſs, ſearch for, 
ſeize, and apprehend. the perſon, of the ſaid C.; 


and to incarcerate him in the next ſure priſon, 


therein to remain until he find good and ſuffi- 


cient caution de 3 ſalti, in the action pre- 
ſently depending, the petitioner's inſtance, 
before the court ny ſcion, for payment of the 

ſum within- mentioned. According to juſtice.” 


Which petition mu be Rane, by A procurator | 


of court. 25 
Before warrant can be W to r apprehend 
a perſon as in meditatione fuge, the perſon apply- 


D 301 for the warrant muſt compear before the 
8 


e-admiral or his commiſſioner, and depone 
= to the facts ſet forth in the petition; of which 
oath or depoſition. the tenor follows: In pre- 


ſence of, &c. compeared the within-deſigned 


A. petitioner; who, being ſolemnly ſworn and 
examined, depones, That the facts contained in 
the foregoing petition are true; and that ſhe has 


reaſon to believe the within- deſigned C. is about 


to leave this country, in order, among other 


things, to 7815 Payment of the juſt and * 
ebt 


; 
* 
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debt within-mentioned, due to the petitioner.” 


Upon adviſing the petition and oath, the : 
jadge-odutiral uſually: pronounces the ollow- 


ing interlocutor: * Having adviſed the within 


petition of A. and the execute ſummons produ- 


ced along therewith at her inſtance before the 
court of ſeſſion againſt the within- mentioned 


C. and the oath and depoſition of the ſaid peti- 


tioner; Grants warrant to the macers of court, 


meſſengers at arms, and other officers of the 


law, to paſs, ſearch for, ſeize, and apprehend 
the ſaid C. mentioned in the within petition; 
and to commit him to the next ſure priſon, 
there to remain until he find good and ſuffi- 
cient caution de judicio fifti in the ſaid action 
brought at the petitioner's inſtance againſt him 


before the court of ſeſſion; the ſaid petitioner 


always, before extracting hereof, finding good 

and ſufficient caution de danmis et expenſis, in 
caſe ſhe ſhall fuccumb 1 in the ſaid action; and 

| decerns.” 55 

The perſon who PIR FL for the warrant muſt, 


in obedience to the judge's deliverance upon 


the petition, find caution de dammzs et expenſes; 
and the bond of caution, which is written upon 
the back of the petition, runs thus: © I F. mer- 
chant in Edinburgh, bind and oblige me, my 
heirs, executors and ſucceſſors, as cautioner and 
ſoverty, de danmas et expenſis, for the within de- 
ſigned A. and that in terms of the foregoing in- 
terlocutor witneſs my hand, at Edinburgh the 


— day of = = - -, one thouſand ſeven hun- 


It 


dred and e years. 
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Ar may 

which the petition is preſented be maritime, 
warrant will be granted againſt the debtor un- 
il he find caution de judicio fiſti et Ame 
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Joie La. PROCEEDINGS - 


BEFORE. THE 


Supreme Consi8ToRIAL or Conmrant 
; ; i 
Cour of SCOTLAND. 


. TITLE "Þ 


of 1 the Ono of FR er, Courts, © 


and of the ConsTrruTion of the. Supreme 
 Cons1STORIAL or Costs lor Court. 


Hv in che i bock, 1 oY 


obſerved the conſtitution of the high 
court of admiralty of Scotland, and the 


form of judicial proceedings and ſtyle of fam- 


monſes before ſaid court, thoſe of the Supreme 
Conſiſtorial Court of Scotland fall next to be 
conſidered. And previous thereto, it may be ob- 
ſerved, that anciently the clergy eſtabliſhed in 
themſelves a juriſdiction, not only in queſtions 
of tythes, patronage, ſcandal, breach of vow, 


and in other matters that might with ſome pro- 


priety be ſtyled eccleſiaſtical; but in every eauſe 
to which . could find the ſmalleſt pretext 


for giving that name: 8 had 
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been early intruſted with the Wenn ot 
certain legacies, they aſſumed not only the ex- 
cluſive right of proving or confirming teſta- 
ments, but of naming adminiſtrators for ma- 
naging the moveable eſtates of all who died in- 
teſtate. Thus alſo biſhops judged not only in 
queſtions of divorce and adultery, becauſe mar- 
riage was accounted a facrament; but in the 
reſtitution. of tochers, becauſe tochers were gi- 
ven in the view of marriage. And by our an- 
cient law it is declared, that debates concerning 
marriage, teſtaments, advocation of kirks, and 
rights of patronage, {hould belong to the ec- 
cleſiaſtical courts, Reg:Maj. I. 1. c. 2. Theſe 
courts are likewiſe declared competent to ba- 
ſtardy; as appears from a brief directed by the 
king to the biſhop, Reg. Maj. I. 2. c. 50. Craig, 
. 2. d. 18. § 9. The ancient law gave them 
alſo the cogniſance of all controverſies in which 
an oath. inter vened, becauſe an oath was an act 

of religious worſhip addreſſed to the Reich, 
Ne. Mag. t& Ge J. 2. 6. 38, 59. As the cler- 
gy were, by the means of this extenſive juriſ- 
diction, too much called off from their proper 
functions, they committed the exerciſe thereof to 
their vicars, who are in our ſtatutes called /- 
4 als 1466, cap. 8. or commiſſaries. Hence the 

Coinmiffary Court is called the Biſhops Court, 
or curia Chriſtianitatis; and ſometimes the Conſi- 
feorial Court: a word firſt: made uſe of to denote 
_ *the court in which the Roman emperors ſat with 
their councils the comites confytorianz, either for 
3 private AAR or for deliberating 


2 | upon 


1 
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upon public affairs; and afterwards transferred 
to courts of judicature held by churchmen. 
Thus the conclave of Og ug is ao. the Ja- 
Fred confiftory. ' L 

At the” CON all epiſcopal zh 
tion exerciſed under the authority of the Ro- 
man pontiff being aboliſhed by a 400 1560, rati- 
fied by act 1567, cap. 2. 8 Mary made a 
new nomination of commiſſaries, one in every 
dioceſe, who were to act under royal autho- 
rity; and immediately thereafter, by grant 
8th February 1563, ſhe erected a new com- 
miffary court at Edinburgh: which grant or 
charter, as it is the foundation of che commiſ- 
ſaries juriſdiction, is deemed watt: UP by 
here inferted verbatim. "ILL TEL. 


Carta. Conflitutionis Commiſſariorum, en 
© MARIA, Dei gratia, Regina Scotorum, om- 


„ nibus probis hominibus ſuis, ad quos præ- 


ſentes literæ pervenerint, ſalutem. Noveritis, 

quod uti palam conſtat ob ceſſationem ſeu 
abſentiam eccleſiaſticæ juriſdictionis ' officia= 
„ hum et commiſſariorum intra hoc noſtrum 


regnum, omnes actiones et cauſe conſiſtori- 


* ales cognoſcendi et in conſiſtoriis decidendi 
antea in uſu fuerant, per longam juſtitiæ di- 
* lationem ſic dampnificat? extiterunt, mag 
na una pars noſtrorum ſubditorum, q agg 
„“ ipſi qui dictas actiones occurrentes ha 

mentiſque exiſtunt promptitudinem Fiche 
ad proſequendum haben multimode per 


. carentiam ad > res poſtpoſiti ex- 


K 2 iſtunt: 
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L iſtunt : Et nos ingens gravamen, aut po- 
. noſtri læſionem per jj uſmodi recepi- 
mus, ac indies recipimus, volentes eos inde re- 
< Jevare; nec non per proviſionis viam in hu- 
hon juſmodi locum, vulgo Rowme, bonum quen- 
A dam ordinem ſtabilire, ficquod juſtitiam illis 
©: exacte, rationabiliter, et cum omni diligentia 

| 5 855 poſterum miniſtrari ſeu fieri poterit: Quo- 
1 circa, cum aviſamento Dominorum noſtri ſe- 
5 ereti conſilii, fecimus, conſtituimus, et ordi- 
„ navimus, ac facimus, conſtituimus, et ordina- 
„ mus, per præſentes, dilectos noſtros, conſiliari- 
“ um confiſum, et clericos, Magiſtros Jacobum 
. « Balfour Rectorem de Fliſk, Edwardum Hen- 
s rxyſoun in juribus ſeu legibus 1 Doctorem, Cle- 
| 64 mentem Litill Ad vocatum, et Robereuma Mait- 
pr land, ac quemque eorum, conjunctim et di vi- 
fim in modo equenti, noſtros Comiſſarios E- 
„ dinburgi in Toy, parte; dando, concedendo et 
« committendo illis "Morumque cuiqueconjunc- | 
0 et diviſim, noſtram plenam poteſtatem ac 
& mandatum ſpeciale intra burgum noſtrum de 
3 « Edinburg h, in quacunque conveniente parte 
. ejuſdem, lend; et ullo diei tempore, prout 
: « ils placuerit, coram eis omnes noſtros ligeos 
< infra. bondas vicecomitatuum noſtrorum de 

„ Edinburgh principali, et intra conſtabulariam 
* de Haddinton, Peblis, Linlithgow, et viceco- 
ämitatus noſtri de Striveling, a Striveling orien- 
| hn! taliter, in eiſdem villam et parochiam de Stri- 
„ veling comprehendendo, atque omnes acti- 
. ones concernentes decimas, teſtata bona, inju- 
* Eon, curatorum eee, acto noſtri par- 
> * han 


3 
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4, liamenti conformiter diſcutiendi, decernendi | 
et decidendi: Nec non omnes alias actiones et 


5 cauſas intentatas ſeu intentandas, coram illis 
* per ullas perſonas intra bondas prædictas re- 
* fidentes, aut contra ipſas per quaſcunque a- 


3 lias, quæ in conſiſtorio perprius judicari et 


« decidi ſolent; una cum omnibus cauſis et ac- 


„ tionibus beneficialibus, matrimonialibus, di- 


* yortii et baſtardiæ, intentatis five intentandis, 


per quaſcunque perſonam ſeu perſonas, in- 
© fra ullas hujus noſtri regni partes vel. loca 
commorantes, aut materias matrimoniales in- 
5 ter partes procul reſidentes, quæ ob pauper- 


tatem, longum placitum, ſeu juſtitiam proſe- 
aui minime valent, qualificatis perſonis in 
patria, vel locis proximioribus locis quibus 
2 . commorantur ſive reſident committendi; 

pro quibus in cauſa illa reſpondere tenebun- 
5 « tur: Omnibus quoque appellationibus inter- 


"> poſitis ſeu dependentibus ab ullo alio Com- 
miſſario, ſeu Commiſſariis, quoquove alio 


i judice Eccleſiaſtico hoc noſtrum infra reg- 
„num retroactis temporibus ; appellationes 


etiam five reductiones interponendas poſtea 


0 alio quocunque Commiſſario infra hoc 
© noſtrum regnum: Cum. poteſtate prænomi- 


s natis Magiſtris Jacobo, Edwardo, Clementi, 


| « et Roberto, ac ipſorum ulli, conjunctim et di- 
* viſim, omnes alios judicks incompetentes in 
& jllis cauſis, ſeu caſibus, infra hoc noſtrum 
regnum, inhibendi ad procedendum in cau- 
* fig dictorum Commiſſariorum noſtrorum ju- 
55 Tiſdictioni pertinentibus ſive e ; 

cum 


— 


— nd 7 , 
" 
— — — — — — =. — —— D—y— — —— 2——ü᷑d ͥ —62 
22 — FI SID 1 2 - : = 
"$3 q ws - , x 
G n +4 4 
BOT 2 een g 
WS * NR 


8. R 8 8 = 8 4 2 


8 1 = 8 


75 


: („ 


(46 
6 


c 


5 


e 
(e 


Præcepta pro teſtium ſummonitione ad com- 


omnibus cauſis, motis movendiſve coram Wis, 


\ 


. | PROCEEDINGS BEFORE Boos IT, 


cum certificatione iis, ſi in hoc ſaccubuerinr, 


aut defecerint, five proceſſerint, quodcunque 
illis agere contigerit depoſt, in ſe nullum 
nulliuſque effectus declarabitur, cum om- 
nibus quæ deſuper ſequentur ; ipſique pro 


eorum inobedientia punientur: Omnimodos 


contractus, obligationes, acta, alia ve ſcriptaper 


partes, vel notarios ad ipſorum mandata, fub- 
ſeript proportantes five, gerentes, quod ipſæ 
partes eoſdem in dictorum Commiſſario- 
rum libris regiſtrari contentæ ſunt, cum li- 


teris ad eorum noſtrum poſitionis ſeu nama- 


tionis deſaper donandis, recipiendi, atque in 
eorum libris ſupradictis regiſtrari cauſandi: 


parendum fidele teſtimonium perhibere in 
ſub ſimilibus pecuniariis pœnis, ae ſi præli- 
4 batis noſtris Commiſſariis, ſecundum quali- 
© 'tatem cauſæ expediens viſum fuerit, diregen- 
di; et fi teſtes ſummoniti exiſtentes minime 
+; comparuerint, eorum officiarios namare, et 
dictas pœnas inſtructionibus ibi r ex- 
hibitis applicandas fore cauſandi: Omnia de- 
forciamenta, per quaſcunque — ſeu 
© perſonas, ſuper eorum officiariis præſcriptis 
commiſſa vocandi, diſcutiendi, ae coram illis 
„ decernendi, quorum pœnæ adeo gra ves erunt, 
ac ſi noſter officiariis armorum in executione 
Rag nts literarum deforciatus extitiſſet; ex 

eo quod eorum officiarii executores 8 
„ie, et reſpectu in hoc, noſtri officiarii ex- 
9 Teſtamenta nene perſonæ 


cc yel 
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* vel perſonarum. infra bondas ſur particula- 


ris juriſdictionis ſupradictas, cujuſvis valoris 


6. —— cujuſcunque ſint: Nec non omnia 


alia teſtamenta quarumcumque perſonarum 


4 * infra ullam aliam partem hujus noſtri regni 


eee aut commorantium, quorum 
pars defuncti ſummam quinquaginta libra- 


rum e e præfata teſtamenta 


in libris ipſorum Commiſſariorum regiſtrari 
oy. —ç— fi opus fuerit, informa} juris 
ſub cautione dandi ſive deliberandi: Qui qui- 
dem proceſſus, ac quæcumque dicti Commif- 


6, i ullive ipſorum conjunctim aut diviſim, 


aut eorum officiarii in actionibus et cauſis 
« ſupraſcriptis illorum nominibus agere ſeu 
1 „ Perficere contigerint, cum omnibus inciden- 
* tibus, emergentibus, annexis, connexis, et de- 
Benner deſuper, adeo valide, legitime tan- 


„ tique grandis valoris, fortitudinis et effectus, 
_ veluti ullus proceſſus ſeu ſententiæ, quæ per 


gquemcumque judicem aut judices conſiſtori- 
06 ales deductæ, vel datæ intra hoc noſtrum reg- 


num, quocumque elapſo tempore fuerunt; 


. 44. decreta, et ſententias pronunciandi; pro- 
*; curatores coram illis, pro proſecutione defen- 
« ſioneque dictarum actionum admittendi; or- 


dinarios officiarios pro executione ſuarum 


directionum faciendi, creandi et ordinandi, 
pro quibus reſpondere tenebuntur; et genera- 


* liter omnia alia et ſingula faciendi, exercendi 


et utendi, quæ in ſimilibus officiis de j jure ſeu 
conſuetudine ſunt, aut ullo elapſo tempore 


« — pertinere: : Ratum et gratum 


* habentes 


* 
7 
: ? 
| * 
1444 
VE 
i 
. 
ö 
ö 
| | 
| 
. 
: — 
N ; 
Fo 
» - 
» 19 
1e 
| if BI 
N * * 
1 
ö 0 
\ 118 
N 5 


- - 


1 ' PROCEEDINGS BEFORE | Boox If; 


habentes et habituræ totum et quicquid præ- 
* nominati noſtri Cot ary, aut eorum qui- 
cumque, ſuive officiarii et miniſtri in præ- 
* miſſis rite duxerit ſeu duxerint faciendum. 
Ac volumus quod præſens noſtra commiſſio 
juriſdictioni collegii noſtri juſtitiæ, Vicecomi- 
*. — — — Bali vorum regalium re- 
& galitatum Comitum, L „Baronum, 
et Liberetenentium, — ac Balivo- 
rum, ſeu _ulhus alius temporalis judicis cujuſ- 
© cumque infra hoc noſtrum regnum, in cauſis 
ceorumjuriſdictioni pertinentibus, nequaquam 
'% im ner neque derogationem faciet. 
Due uniuer erſis et ſimgulis quorum intereſt, vel 
Zaren poterit, ſtrifte præcipimus et manda- 
mus, quatenus ſupra ſpecificatis noſtris Com- 
« miſſariis, aut eorum cuilibet conjunctim et 
* diviſim, ſuiſque officiariis et miniſtris, in 
* fmnibus et ſingulis præmiſſa concernentibus 
prompte reſpondeant, pareant et intendant, 
£«-fab omni pœna quæ competere poterit in hac 
4 parte: Przfentibus, noſtris bona voluntate et 
0 beneplacito, ac quouſque ulterior ordo in 
præmiſſis capiatur, duraturis. Datum fab 
< teſtimomio noſtri magni figilli, apud Edin- 
* burgh octavo die menſis Februarii, anno Do- 
* mini milleſimo quingenteſimo fexagefimo 
tertio, et regni noſtri viceſimo ſecundo. 
mem mmm 


Her Majeſty, aſter making” this royal grant, 
Honed particular inſtructions to be obſerved by 
the commiſſaries, as well thoſe of Edinburgh 


"as 
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as the inferior commiſſaries in the particular 
counties in Scotland, dated 12th March, 1563. 
The aforeſaid royal charter and inſtructions 
were ratified by king James VI. with the ad- 
vice and conſent of his eſtates in parliament, 
upon the 5th day of June 1592 years, whereof 
. — tenor follows: OUR Soverane Lord, and 
< eftatis of chis preſent parliament, conſidering 
that thejuriſdictioun eccleſiaſticall, belonging 
< to the officials of auld, is and was develvit in 


„ the commiſſaries choſen and nominate be 


<, our Soverane Lord's derreſt mother to that 
effect; and that the matrimonial cauſis and 
© baſtardies, with the reſt of the weightieſt and 
greiteſt matteris of the ſaid juriſdictioun, was 
committed to the commiſſaries of Edinburgh, 


according to the ſpecial inſtitutioun and e- 


« rectioun of the ſaid commiſſariot maid be 
our ſaid Soverane Lord's mother, maid in 
the month of = = , the zier of God 1563; 
* be virtue quhairof, the ſaid commiſſaries of 
Edinburgh and thair predeceſſouris, with the 
inferiour commiſſaries within this realme, has 


been in uſe and poſſeſſioun of thair ſaid ju-— 


ͤriſdictioun in ſpiritual cauſis, and has faithful- 
Hy and diligentlie diſchargit chair duties in the 
5 adminiſtration of juſtice to the lieges: Thair- 
© foir, his Hienes, and Eſtaitis of this preſent 
_ *-parhamentr, ratifies and appreives the ſaid in- 
4 ſtitutioun of the ſaid commiſſaries, erectioun 
and inſtitutioun thairof, with the injunc- 
tiouns given to thame, thair giftis and com- 
5 mine to the ſaid: offices, after the form 
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3 „ and. tenour thairof, with all other liberties, 
priviledges and immunities belonging to the 
« ſaid juriſdictioun; decerning and declaring 
the bad juriſdictiounis to be als ample, of the 
ſamen force and authority with the juriſdic- 
<, tionin of the ſaid officials to quhom they ſuc- 
ceeded, and to have been fra the beginning 
* thairof, and to be in time cuming, ane lauch- 
4 full and ordinary judgement- feat, and to 
* bruick all the priviledges thairof.” And by 
an act or- ratification, /by his Majeſty. to the 
lords of council and ſeſſion, in the year 1606; 
_ which, after ratifying, approving, and confirm- 
ing the; privileges, liberties, and immunities 
granted by his Majeſty and- his royal progeni- 
tors to the chancellor and lords of council 
and ſeſſion and college of juſtice, verſus ff 
nem, runs thus: © And ſicklike our Soverane 
Lord, with the advice of his eſtatis, be thir 
preſentis ratifies, approvis, and confirmis all 
and whatſomever priviledges, liberties and 
immunities, and utheris richtis grantet be his 
8 ora and his predeceſforis to the Commiſ- 
* ſaries of Edinburgh and chair memberis, in 
ſic form as the — is contenit in the richtis 
themſelves; and thair memberis preſently 
5 bruikes and poſſeſſes the ſamen, conform to 
* thair commiſſiounis in all punctis, notwith- 
af « ſtanding of quhatſomever actis, ſtatutis, and 
* .conſtitutiounts, maid or to be maid in this 
© preſent parliament, or ony either parliament 
preceding, or to cum, er 7 2 to 

* een fra the ſamen. 2 i 2 
Upon 
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pen the eftabliſhment of epiſcopacy, bi- 
ſhops were reſtored to the nomination of their 
commiſſaries by 1609, cap. 6. and the right of 
naming the four commiſſaries of Edinburgh 
was by that ſtatute divided between the arch- 
biſhops: of St Andrews and of Glaſgow, each 
of whom was to name two; and 'in' purſuance 
of the aforeſaid ſtatute, directing commiſſa- 
ries to obſerve the injunctions preſeribed to 
them, the biſhop ſigned a full ſet of inſtruc- 
tions both to the commiſſaries and their clerks, 
2d March 1610, preſerved by Balfour in his 
Practicks, p. 655. et /eq. ; 

After the erection of Edinburgh in into a biz 
ſhop's ſee in 1633, the nomination of the two 
commiſſaries, which had been in the gift of the 
archbiſhop of St Andrews, was transferred to 
the biſhop of Edinburgh, provided that the 
archbiſhop ſhould conſent to the nomination. 
But, fince the revolution, the right'of naming 
all the commiſſaries in this kingdom has again 
devolved upon the crown, as coming in place of 
the biſhops; and thoſe named to be commiſſa- 
ries have ever ſince the reformation been laymen. 

The commiſſary court of Edinburgh, by the 
foreſaid grant or erection of Queen Mary, and 
the after-ratifications of the privileges thereof 
by king James VI. is veſted with a double ju- 
riſdiction; one dioceſan,” which is exerciſed 
within the territory ſpecified 'in the grant, viz. 
the counties of Edinburgh, Haddington, Lin- 
lithgow, Peebles, and part of Stirlingſhire; and 


another univerſal, by which they may ſet aſide 
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the eg: of all 10 „ commiſſaries, and 


confirm the teſtaments not only of all who die 
in foreign parts, or who had no fixed reſidence 
in this country at the time of their deceaſe, but 


even of thoſe who had at that time their . 


dence manner commiſſariot during a VACANCY 
in that commiſſariot. 


The court of ſeſſion, although declared the 
King s Great Conſiſtory, has no inherent juriſ- 
diction in conſiſtorial cauſes in the firſt inſtance: 
it only judges in the way of advocation. Nei- 


ther does it give ſentence in any conſiſtorial 
cauſe, brought before it by adyocation : the 


lords of ſeſſion are in uſe to remit the cauſe to 
the commiſſaries, with inſtructions how to pro- 
ceed; and after ſentence is pronounced by the 
commiſſaries, and decreet extracted and given 


out thereon, the commiſſaries have no power of 


reviewing it, except upon a remit fron the 


court of en 


The forms of the yo courts before 


"hs: reſtoration; having ſuffered corifiderable in- 


novations under the uſurper, it was thought 
proper, after that period, that theſe courts 
ſhould be reinſtated in their ancient rights and 
forms. They therefore received a new ſet of 
injunctions or inſtructions, which were autho- 
riſed by his Majeſty king Charles II. 2 1ſt Ja- 
nuary 1666, and are as follows.“ 1. You are to 


decide in cauſes concerning benefices, teinds, 


“ ſcandal, confirmation of teſtaments, all cau- 
$$. es reſtamentary, and all cauſes wherein 


| Wien 18 ee if: the ſame exceed not for- 


cc 


ty 
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=” ty — and in all other caſes where 1 
ties ſubmit themſelves to your juriſdiction. 


4 2. In actions of declarator of nullity of mar- 
* riage, divorces, baſtardy, or adherence, where 
the ſame has any connection with the law- 
e fulneſs of marriage or adultery; all which be- 
2 „ long to the commiſſioners of Edinburgh, pri- 


vativẽ: but when the adherence is purſued 
* on account of malicious deſertion only, and 


* when there is no queſtion of the nullity or 
8 * lawfulneſs of the marriage, the inferior com- 
miſſaries may decide. 3. That in proceſſes 
« for res leves not exceeding forty pounds, there 
© be. two diets of citation; and the defender's 
% oath, if inſtantly offered, {hall be taken. If 
4 the defender defire to ſee, a ſhort time ſhall be 
given. If the claim be referred to his oath, 
and he appear nor, to be warned pro tertio, 
and cited perſonally, or be holden as confeſt. 
If the claim be ſmall, and neither referred to 
5 oath, or inſtantly verified, he is to get a 


ſhort time to anſwer verbo; and if convened 
40 


5 intromitter, &c. you are to aſſign a term to 


ality, and give in his defences in writ. 


. The ſame — ny muſt be obſerved in ar- 
bo 151 and that the diſpute be in writ, as the 

- diffic ulty of the caſe requires. 5. The clerk 
“ ſhall have one book for all the ordinary diets 
and acts; and another for acts of litiſcon- 
C's ORR wherein ſhall be ſummarily ſet 
down the ſubſtance of the libels, alledgeances, 
nd litiſconzeſtations thereon: which record 


* hall 


— — — 


as repreſenting. any other perſon as executor, . - 
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& ſhall be ſufficient, without neceſlity of either 
extract or regiſter, 'or extracting an act of 


— 


& jitiſconteſtatton ad longum, except the parties 


* defire a long extract of the ſame. 6. That 
< your clerks keep a regiſter of all decreets, and 
and that thoſe within forty pounds be curtly 


recorded. 7. After litiſconteſtation, the par- 


* ty cannot paſs from his compearance, but all 
* ſuch acts and decreets ſhall be parte compa- 
rente. 8. That your ſummons be execute by a 


« ſufficient man before two witneſles, and que- 


s ſtioning the'ſame ſhall not ſtop the principal 
_ ©. cauſe; and if any of your executions be found 
* falſe and 3 improven, the contrivers and abet- 
tors thereof, depending on your court, ſhall 
be declared incapable of truſt thereafter, and 
further puniſhed according to their acceſ- 
* ſion 8 9. You may ſummon witneſ- 
«* ſes to compear under ſuch pecunial fines as 
* you think fit: and, on contempt, your of- 
* ficers are to uplift theſe fines and poind 


© therefor, the half thereof to your own uſe, 


and the other to the poor; and” to fine them 
in greater ſums on the ſecond ſummons, or 
* to raiſe letters of horning, as you think fit; 
and that you be till preſent at examining 


of witneſſes. 10. Your procurators ſhall not 


or ** perkiſt to make frivolous alledgeances, un- 
der pain of deprivation. 1 1. At adviſing, 
vou are not to conſult or ſuffer any procura- 
tor to be preſent. 12. You ſhall decern li- 
ws” nn expences; and ordain execution there- 


1 bor, as as for the principal ſum. 1 3: You | 
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may direct your precepts to your own offi 
© cers, \ meſſengers, or any other officer in 
your bounds; and on their deforcement, 
you may judge thereon, and inflict the ordi- 
nary puniſhment of deforcers, excepting eſ- 
cheat, which muſt be ſued for before the judge 
competent. 14. If temporal judges cognoſce 
in cauſes belonging to you, you may direct 
precepts inhibiting them. 15. You ſhall give 
forth inhibition of great and ſmall teinds on 
ſight of the parties title allenarly. 16. If re- 
« duction be intended before the commiſſaries 
* of Edinburgh of any of your decreets, you 
may not the leſs cauſe your ſentence be exe- 
cute; and if not purſued within year and day, 
the party being of age and in the kingdom, 
*: your decreet ſtands unreduceable. 17. You 
* and your clerk muſt live within the commiſ- 
fariot under pain of deprivation, except on 
grave occaſions you have liberty from the bi- 
* ſhop. 18. You ſhall have a regiſter of all the 
teſtaments you confirm, and ſhall yearly 
* give authentic doubles thereof to the biſhop. 
* 19. The clerk at compting on the firſt day of 
May and November yearly ſhall depone to The | 
* biſhop, that all the teſtaments confirmed are 
booked in the books then produced. 20. You 
* ſhall give forth no precepts in matters above 
* forty. pounds, till the decreet be extracted. 
* 21. On your being fick or declined, the bi- 
ſhop is to depute another in your room. 
22. You muſt find caution to compear the 
by _ FE of May and November yearly, and 
5 7D com 
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*< compt with the biſhop or his quote-maſter 


for the 4 55 uote and contribution money to the 


2 


commuiſſaries of Edinburgh, under the pain 
« of five hundred pounds ?ot:es quotes. 23. If 
your clerk confirm teſtaments which are not 


"a booked and compted for to the biſhop, your 
office vaicks ipſo facto. 24. Your biſhop's li- 


« cence mult be had to admit procurators, who 
with yourſelves are to wear gowns. But you 


t may create your own officers. 25: That the 
profits of ſummonſes, ſentences, and other 
_ <©' writs, with the ſeal. and fignet ; two parts 
thereof to be the commiſſary's, and the third 
[ the clerk's, he furniſhing paper, wax, ink, 

and chamber, as the inſtructions bear. 


+. To the privative juriſdiction of the commiſ- 
fries belong all matrimonial caſes ; namely, 


actions of gdeclarator of marriage, legitimacy, 
nearneſs of kin, and all actions of adherence, 
divorce whether upon the head of adultery or 
malicious deſertion, baſtardy, &c. Their ju- 
riſdiction in queſtions of baſtardy is limited to 


the life of the perſon alleged to be a baſtard. 
An action for having it declared that one de- 
ceaſed was a baſtard, and that his eſtate is fal- 
len to the king, muſt, like all other declarators 


of eſcheat, be purſued before the ſeſſion. To 
the dioceſan juriſdiction belongs all teſtainen- 


tary caſes, the making of titles to perſonal e- 
ſtates of defuncts by confirmations, queſtions 
concerning executry and diviſion thereof, con- 
ſtitutions of the debts of perſons deceaſed, le- 


In 
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In applications which bear only a remote re- 
ſemblance to conſiſtorial cauſes, the juriſdic- 

tion of the commiſſaries is cumulative with 
other judges ordinary: as, in actions of benefi- 
ces, tithes, or teinds; in applications for in- 
ſpecting or ſealing up the writings of perſons 
deceaſed; or in actions brought by their credi- 
tors or legatees againſt the executors. But 
where a privileged creditor of the deceaſed pro- 
ſecutes his debt only to conſtitute it, without a 
concluſion for payment; ſuch action is deemed 
properly conſiſtorial, and ſo muſt be brought 
before the commiſſaries prima inſtantia; as was 
determined by the court of ſeſſion, oth Febru- 
ney 1693, Greme, obſerved by Fountainball. . 

ueſtions of ſcandal or verbal injuries have 

been always looked upon as conſiſtorial, and ſo 
proper to the cognizance of the 0 aries; 
and in all inſtructions given from Time to time 
by the crown to theſe judges, actions of ſcan- 
dal are mentioned as falling under their juriſ- 
diction. And by the act of ſederunt of the 


lords of council "nd ſeſſion, of date the 29th 


July 1752, the commiſſaries are declared judges 
competent in civil actions to the extent of forty 
pounds Scots; and they are declared competent 
ro the authenticating of tutorial and curatorial 
inventories, and to the regiſtration. not only of 
bonds, contracts, and other deeds, but of pro- 
teſts upon bills, without any limitation as to 
the extent of the ſums contained in theſe inven- 

tories, bonds, contracts, or bills. 
In the foreſaid inſtructions to commiſſaries, 
3 and 
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and in the late act of ſederunt before- mention 
ed, it is declared, That the commiſſaries can 
have no cognizance of cauſes above forty pounds 
Scots, unleſs their juriſdiction be prorogated; 
nor can they pronounce decreet in abſence above 
that ſum. It is therefore a matter of regret, 
that in the counties of Haddington, Linlith- 
gow, and. Peebles, parties did not prorogate the 
juriſdiction of: the commiſſaries of Edinburgh 
in civil cauſes to the higheſt extent; ſeeing in 
a court ſuch as the commiſſary court of Edin- 
burgh, which participates of the nature of ſu- 
preme, and-whoſe judges are of ability in the 
_ law, parties might have their queſtions more 
properly decided and determined, than in the in- 
ferior courts of the country, where matters are 
determined perhaps by a . and with 


1528 e 
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*T HE gentlemen named. by the crown to fill 
the offices of commiſſaries of Edinburgh 
have for theſe many years paſt been- of the fa- 
culty of advocates. They are appointed com- 
miſſaries ad vitam aut culpam; and their office 
is, and always was, held as honourable. Upon 
receiving their commiſſion from the crown, and 
the ſame having paſſed the uſual ſeals, they, 


"_ a cy in * of one or more 
| | - of 
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of the commiſſaries, preſent their commiſſion: 
which being read by the clerk, they are ſworn' 
de fideli, admitted into the ſaid office, and — 
their ſeat upon the bench accordingly; ; 
their commiſſion is recorded in Hom es 8 
commiſſion-BOOk. 

The ecm Cote has nd vicktion' in 
conſiſtorial cauſes; and as to civil cauſes, it 
ſhuts from the ſecond day of September to the 
firſt day of November, and from the ſecond 
day of April to the firſt day of June. Former 
ly the court was held from the firſt day of No= 
vember to the ſecond day of April, and from 
the firſt day of June to the ſecond day of Sep- 
tember, upon every day of the week (Monday 
excepted): but, for theſe ſeveral years paſt, two 
court- days in the week, to wit, upon Wedneſ- 
day and Friday, during thoſe periogs, EVE woo 
deemed ſufficient. 

The commiſſaries, from the ſaid ſoon day 
of September to the firſt day of November, 
and from the ſecond day of April to the firſt 
day of June, hold only one court in the week, 
to wit, upon Wedneſday, for determining ac- 
tions that can be properly infiſted in during the 
vacation; and the court always meets at ten 
| o'clock. The commiſſaries fit in the parliament- 
houſe, (in the court-place where the ſheriff of 
Edinburgh and magiſtrates of Edinburgh hold 
courts); and each commiſſary uſually holds the 
court per vice during the ſpace 'of a month. 
The commiſſary, principal clerk, and procura- 
tors of court, wear gowns; and cauſes are pled 
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and diſcuſſed in court with order and deco- 


rum. | 
\ Queſtions: conſiſtorial, particularly of thoſe 


1 relating, to marriage, being of the higheſt im- 
portance to the perſons intereſted, are proceeded 


in with the greateſt order and deliberation. In 


 ſugh queſtions, all the depoſitions of parties and 


witneſſes are taken by the commiſſaries them- 
ſelves in their chamber or office, in preſence of 
the parties, lawyers, procurators, and agents; 


and the commiſſaries, upon account of the im- 


portance thereof, are not in uſe to grant com- 


miſſion to take parties or witneſſes oaths, al- 


though reſiding ever ſo remote from Edinburgh. 

The principal commiſlary-clerk has his com- 
e likewiſe from the crown, which is 4d 
vitam aut culpam. The depute-clerk of court's 


commiſſion flows from the principal clerk; and 


is alſo during life, having no dependence upon 
che life of the principal: In his commiſſion, he 
is appointed extractor of court, with powers to 


name a ſubſtitute under him. Both principal 
and depute clerks ſign ſummonſes, teſtaments- 


dati ve, extracts, and other deeds: of court. 
The fiſcal of court holds his commiſſion alſo 


from the crown, and enjoys it likewiſe ad vi- 


tam aui culpam. His office is to give concur- 


rence in actions where the ſame is deemed ne- 


cevarys ; which he always does. 1 5 
Thoſe who practiſe before the 3 
court of Edinburgh are the faculty of ad vo- 


cCates, and the ſociety of procurators of Edin- 


burgh, which laſt are admitted procurators of 
court. 


— 
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court. They, upon the 2 2th day of January 
1707, were erected. into a fociety by the com- 
miſſaries, ſtyled The Society of Procurators be- 
fore the Commiſſary Court of Edinburgh. The 
admiſſion of a procurator proceeds upon trial 
of his knowledge both of the law and form of 
proceſs. He is tried in preſence of the ſociety, 
upon his petition to them; and upon the ſo- 
ciety's finding him qualified, he muſt apply by 
petition to the commiſſaries for a public trial, 
who remit him to the examinators of intrant 
procurators before the court (who are five in 
number, and appointed yearly.) Theſe examine 
the intrant in preſence of the commiſſaries ſit- 
ting in judgment; and upon the court finding 
the intrant qualified, he is fworn and admitted 
procurator and member of court. By the re- 
gulations, no perſon can be admitted a procu- 
rator before the commiſſary court, unleſs he 
has previouſly ſtudied the law; has ſerved as an 
apprentice to one of the procurators of court for 
the ſpace of three years; and has attended the 
court for three years from the expiry of his/in- 
denture until the time he applies to be admitted. 
He muſt, beſides, be of good character and de- 
portment; as to which, the ſociety muſt be ſa- 
tisfied before they admit him to private trials. 
The office of a procurator is a very great truſt, 
as he for the moſt part has the burden of the 
cauſe upon himſelf; and in cauſes of im- 
portance, where the learned gentlemen of the 
faculty are concerned, the memorial and facts 
are laid before him by the procurator; and not 


One 
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one ſtep can proceed without him. It is there- 


fore of great importance to the client that the 
tor be a man of integrity, knowledge, 


procura 
and ſkill in his profeſſion. By the acts of. the 


fociety of procurators, the admiſſion-dues of an 
intrant procurator have been augmented from 
time to time. At preſent, the admiſſion-dues are 
fifty pounds Sterling money, which the intrant 
muſt conſign in the treaſurer of the ſociety's 
hands before he be admitted to his E 


trials.” 


The macer of court is in an gif ned nomi- 


nation of the commiſſaries. His duty is to exe- 


cute edits and ſummonſes of court; call the 
rolls in court after the clerks; take charge of the 
gowns of court; attend the office; and execute 
the commands of the commiſſaries, clerks, and | 
other members of court. 

Ihe officers of court reſide ſome ullin chi 
city, and others throughout the commiſſariot. 
They are never admitted but upon petition; and 


upon being admitted, muſt find ſufficient cau- 


tion for their faithful adminiſtration; which 


bond of caution muſt be an in wu commif- 


2 court books. 
To the court chere belong two Goals 0 or genere; ; 
one larger, and another ſmaller; upon which are 


engraven the crown and thiſtle, with the motto 


Nemo me impune laceſſet; and in the circumſerip- 


: tion, Sig. Q icii Commifſariatus Edinburgenſ. With 


the firſt of theſe ſeals are ſignet albconſiſtorial 


ſummonſes, acts, and diligences therbin, and 
teſtaments-dative, &c.; and with the latter, the 


repoſi- 


repoſitories of defuncts are ſealed up, upon ap- 
plication to the court by friends or creditors. 


Of Fudicial Proceedings in Co xsrs rox TAL CAUSES; 
with STYLE of a SuM Mons of Daesyeiron 


1 Martrast. 


1s 1s pal to treat of N proceedings 
before the commiſſaries as follows: 1/½, In 


confiſtorial cauſes privative to them; as, Decla- 


rators of marriage, nullity of marriage, ac- 
tions of adherence, divorce whether upon the 
head of adultery or of deſertion, baſtardy, ſe- 
paration and aliment, and the execution of te- 
ſtaments. 2dly, In actions that have a reſem- 
blance to conſiſtorial cauſes; ſuch as ſcandal and 


defamation, actions brought at the inſtance of 


creditors againſt the executor confirmed, cogni- 

tion, &c. And, Jah, In actions wherein com- 

miſſaries have only a cumulative juriſdiction. 
A ſummons, when applied to actions confi- 


ſtorial purſued before the commiſſaries, is a writ | 


in name of theſe judges, pafling the ſignet or ſeat 
of office, iſſuing upon the purſuer's complaint, 
authorifing meſſengers at arms, macer, or offi- 
cers of court, to cite the defender to ſiſt himſelf 
before the judges, and make or propone his de- 

fences. '® 
The legal indurie aer to defenders con- 
vened in conſiſtorial . are fifteen days * 
e 
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the firſt diet, and fix days for the ſecond dier; 


if the defender refide in Scotland; but if forth 
thereof, the defender muſt be fammoned by o- 


pen proclamation at the market-croſs of Edin- 
burgh, pier and ſhore of Leith, upon ſixty days 
for the firſt diet, and fifteen days for the ſecond 
diet. 


0 menſbs is bound to appear oaks he be le- 
gally cited: that is, he muſt be ſerved with a 


full double of the ſummons to the will, and the 
citation or copy of charge muſt distinctly bear 


to what diets he is ſummoned; which citation 
muſt be given by the meſſenger to him perſon- 
ally, or left for him at * n before 
witneſſes. 

2 declarator of marriage 18 competent t to ei- 
ther man or woman againſt the other, who re- 
fuſes to acknowledge their marriage, or to ad- 


here as a married perſon ought te do. The ſtyle 


of a ſummons in ſuch caſes follows: 
HA. B. C. and D. Eſqrs; advocates, Commiſ- 
ſaries of Edinburgh, To - - - - - heralds, pur- 
ſuivants, meſſengers at arms, macer, and officers 
of court, executors hereof, conjunctly and ſeve- 
rally, ſpecially conſtitute, greeting. WHERE- 
AS it is humbly meant and ſhown to Us by 85 
THAT WHERE the complainer having, in 
month of June 1767, gone upon a viſit to 5 
houſe of F. at his eſtate of-, lying in the 
pariſh of - - - -, and county of - - - -, where 
The ſtaid to the month of November following, 
G. eldeſt ſon to the ſaid F. made his addrefles 
to the complainer, profeſſing the moſt * 
| OV 
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poſe or intention of marrying the- complainer, 
which he often repeated; and thereby ſo far 


gained the complainer's affection, that ſhe con- 


ſented to intermarry with him. That the ſaid G. 
ſolicited the complainer to be married privately 


without proclamation of banns; and they ha- 


ving concerted to come to Edinburgh in order 
to be married, they did, on the day of 
= = = =, or thereabout, meet at Edinburgh, where 
they declared their purpoſe or intention of be- 
ing married, to ſundry perſons of their acquain- 
tance at Edinburgh; and they were according- 
ly married on the ſaid - = day of, or 
upon one or other of the days of that month, 
in the houſe of H. in the Canongate of Edin- 
| burgh, by J. miniſter, procured by G. for that 
purpoſe; at leaſt by a perſon who profeſſed to 
be, and acted in he character of, a miniſter: 
After which, the ſaid J. miniſter figned a cer- 
tificate or declaration of their marriage, which 
was alſo ſigned by the ſaid G. and the com- 


plainer; and which certificate the ſaid G. deli- 


vered to the complainer: And after the ſaid 


marriage was thus celebrated and acknowledged, 


the ſaid G. and the complainer went to bed in 
the houſe of the faid H. where they lay toge- 
ther all night, and treated one another as huſ- 
band and wife; owned and acknowledged them- 
ſelves'to be married perſons; and the next day 
they took | breakfaſt together in another houſe 


of their acquaintance, and they there again ac= 
9 1 their marriage: he the fad. talk- 
N 


* 
: & — 


ed 
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8 love, eſteem, and regard for her, and his pur- 
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ed of the complainer as his wife, with great af- 
fection and regard; and they were wiſhed joy 


on the occaſion of their marriage; and the ſaid 
G. told that he propoſed to keep his marriage a 
ſecret for ſome time, and he has frequently 
ſince acknowledged his marriage to ſeveral per- 
ſons at Edinburgh and elſewhere. Notwith- 
ſtanding of all which, the ſaid G. caſting off 
the fear of God, and forgetting his ſolemn vows 
and eee engagements, does now moſt 
wrongouſly and unjuſtly refuſe to adhere to the 
complainer, and to treat, cheriſh, and enter- 
tain her at bed, board, and other conjugal du- 
ties incumbent upon kim as her lawful. huſ- 
band: but'alfo has, by himſelf, or one or other 
of his emiſſaries or accomplices, upon one or o- 
ther of the ſaid days of the month of-, 
or of the month of- following, broke 
open the complainer's drawers which were 
ſtanding in her houſe at Edinburgh, and has 
taken away or abſtracted the foreſaid certificate 
or declaration of their marriage, thereby vainly 
imagining to deprive the complainer of that e- 
vidence of their marriage. THEREFORE che 
hid E. complainer ought and ſhould have our 
ſentence and decreet, FI N DING and DRLARING 
that the ſaid G. and ſhe are lawful married per- 
ſons, huſband and wife; and DRECER NINE and 
ORDAINING him to adhere to the complainer 
as his lawful ſpouſe, her ſociety, fellowſhip, and 
MIN and to treat, cheriſh, and entertain 
her at bed, board, and other conjugal duties as 
| e a huſband to do to his Wife abt 
cCohabit 
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cohabit with che complainer, and nowiſe leave 
or deſert her company in time coming: And 


further DRC ERNING and ORDAINMNG the ſaid 


6. to make payment to the complainer of the 
ſum of one hundred and fifty pounds Ster- 
ling money yearly of aliment, at the terms of 
Whitſunday, Lammas, Martinmas, and Can- 


dlemas, yearly, by equal portions, beginning 


the firſt term's payment of the ſaid aliment at 
the term of Candlemas , and 1o forth at 


the reſpective terms during their joint life- 


times; at leaſt until he adhere to her, and diſ- 


charge the duties incumbent him as her law- 


ful married huſband: And likewiſe DECERN- 
ING and ORDAINING him to make payment to 
the complainer of the fum of three hundred 
pounds Sterling, as the expence of this ſum- 
mons, proceedings, and decreet to follow hereon. 
HEREFORE we charge you, That ye, in his 
Majeſty's name and authority, and ours, law 
fully ſummon, warn, and charge, the ſaid G. 
defender, perſonally or at his le 
upon fifteen days warning for the firſt diet, and 

ſix days thereafter for the ſecond diet, if within 
Scotland; and if forth thereof, by open procla- 
mation at the market-croſs of Edinburgh, pier 


and ſhore of Leith, upon ſixty days warning for 


the firſt diet, and fifteen days thereafter for the 


ſecond diet; to compear before us upon the 
- - = day of for the firſt diet, and the 


= - - day of - - - for the ſecond diet, in the 
hour of cauſe, to anſwer at the inſtance of the 
ſaid E. complainer: That is to ſay, to hear and 

N 2 


ſee 


RG 


7 * 
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ſee 88 verified and proven; and be- 
ing ſo done, to hear and ſce ſentence and de- 
creet given and pronounced by us, FIN DING 
DrclLARINO and DECFRNING: in manner and 


to the effect above written; or elſe to allege a 
reaſonable cauſe in the contrary: With certifi- 
cation, &c. According to juſtice. Given under 
our ſeal. of office, and ſigned by our clerk of 
court, chi- day of years. (L. S.)“ 
When the eee ſuch ſummons, 


| het muſt deliver to the defender | (if within 


Scotland) a full double of the ſummons to the 
will, and copy of citation ſubjoined thereto, 
before two witneſſes ſpecially —— and de- 
ſigned; and that either perſonally, or by lea- 


ving ſuch double or copy and citation within 


the defender's dwelling- houſe or domicile. 


But, in caſe the defender reſides forth of Scot- 


land, the copy of ſummons or charge muſt 
be left and affixed by the meſſenger, at and 
upon the market- croſs of Edinburgh, pier and 


* of Leith; and his execution muſt di- 


ſtinctly bear in What manner the ſame was 
executed, and be duly ſubſeribed by him and 


the witneſſes mens named nnd ee. as 


Pen thereat. 

When the laſt diet os, —— 18 come, 
the purſuer, by her procurator, muſt call the 
proceſs in court by a roll, which is written either 
upon the margin of the ſummons or upon a 
paper apart; and if no appearance is made for 
the defender, (after calling him three times by 


_ macer from the * che purſuer” s procura- 
tor 


4 * » * 1 
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tor craves, that the commiſſaries would make 
aviſandum to themſelves with the ſummons; 
which they generally do: and, if the libel is 
found relevant, the commiſſaries will allow to 
the purſuer a proof of her libel, and of all facts 
tending to ſu pport we concluſion enen and 
P dihgence. {14 2 £ 3 
When this interlocutor 3 18 — Which i is 
done publicly in court, (and nie 7 _—_ 
duly reported, by the 

judgment, below the interlocutor), the purueris 
procurator muſt apply to the clerk of court for 
a precept, act, or diligence, againſt oe: 
which, when extracted, 18 as follow. 
A. B. C. and D. Efqrs; advocates; Cm 
miſſaries of Edinburgh, To = executors 
hereof, conjunctly and ſeverally, ſpecially con- 
_ greeting. WHEREAS, in the action of 
declarator of marriage and adherence raiſed, 
| — and depending before us, at the in- 
ſtance of E. againſt G. we, having conſidered 
the purſuer's libel, writs libelled on and pro- 
duced, by interlocutor of the inſtant, be- 
fore purport allowed the purſuer a proof of 
her libel, and of all facts tending to ſu pport 
the concluſions | thereof. HEREFORE it is 
our will, That ye lawfully ſummon, warn, 
and charge, the perſons after named and de- 
ſigned, vez. ¶ here the witneſſes are named and 
deſigned |, perſonally, or at their reſpective 
; dwelling-places, to compear before us, upon 
the - day of- in the hour of cauſe: 
"That 1 is to ſay, to bear leil and ſoothfaſt wit 
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neſſing upon oath, in ſo far as they know, or 
a ee ee anent proving the pur- 
faer's libel and 


our clerk's hands, all writings in their cuſtody 
and keeping tending to prove the foreſaid mat- 
ter: With certification to each of them, under 
the penalty of forty pounds Scots money; and 
with this further certification, That we will iſ⸗ 
fue forth our letters of ſecond diligence for ap- 
prrhending their perſons, aye and while they 
| Gd ſufficient caution to. compear, depone, and 
_ exhibit, in manner above written; According to 
juſtice, as ye ſhall anfwer to us thereupon. The 
which to do we commit to you our full power, 
by this our precept, directed to you for chat ef- 
fect, giren under the ſeal of office of the 
Commiſſariot of Edinburgh, and ſigned by the 


clerk of court at Edinbur sh, e r 


3 GA. 


Upon the act and güne W ee 


Fog executed againſt the witneſſes, the ſame is 
called publicly in court. Upon this the pur- 


ſuer's procurator craves, that the commiſſary 


would, with his convenience, fix a diet for exa- 


mination of the witneſſes: which the commiſ- 


ſaries having done, che witneſſes are deſired by 
the macer of court to attend at the commiſſar: 
office or chamber, at the diet fixed as aforeſai 


and When judges and parties are met, the ers- 


mination of the witneſſes proceeds. The oath 


in this and other conſiſtorial cauſes is admini- 


ſtered as follows: The witneſs kneels with his 


* 
Nene 8 F : 
14 9 * ; : Or 


points admitted to her pro- 
bation; as alſo, to exhibit and produce, in 
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or her right knee upon a cuſhion; and, placing 
his or her right hand upon one of the holy 
Evangeliſts, pronounces theſe words after the 
Judge : : © I renounce all the bleſſings contained 

in this holy book if I do not tell the truth; 

and may all the curſes therein contained be 
«, my portion if I do not tell the truth. I ſwear - 
„by Almighty God, and as I ſhall anſwer to 
4 „ him at the great day of judgment, that I 

will tell the truth, he whole truth, and no- 
ey «:2hing but the truth. 

When the witneſſes are all examined, the 
purfurr s procurator calls the action in court 
by a roll, or ſometimes it is read from the 
diet- book: upon which he concludes proof, 
and renounces further probation in the cauſe; 
and craves,” that the commiſſary would make 
aviſandum therewith to himſelf and the other 
judges; which is done accordingly. And when 
the commiſſaries come to adviſe the cauſe, and 
if the libel is found by them proven, they pro- 
nounce an interlocutor, finding facts, circum- 
ſtances, and qualifications proven, relevant to 
infer marriage between the purſuer and defen- 
der; and therefore decerning in terms of the con- 


cluſion of the libel, ſo far as the ſame relates to 


the adherence: but, before anſwer, as to the con- 
cluſion of aliment, they appoint the purſuer to 
give in a condeſcendence of the defender's cir- 
cumſtances ; and, upon the ſaid condeſcen- 
dence being given in, the commiſſaries, upon 
conſidering thereof, modify ſuch aliment as to 
them ſhall appear reaſonable, payable; at two 


terms in the year, and decern. 
At 


* 
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At reporting the interlocutor in court, which, 

as before obſerved;” is marked by the judge as 
duly reported, the purſuer's s procurator moves 
the cauſe, and craves warrant to erer che de- 
. . # which i 18 uſually granted. '/ it? 

In ſuch a caſe,” where appbaraiice is md by 
a procurator for the defender, the purſuer's 
. procurator, at calling the action, muſt" crave, 
that che commiſſary would aſſign a day for the 
defender's procurator to give in defences, and 
produce mandate; which is done: and the 
term that is allowed to him is generally ſuch as 
the intricacy / of the cauſe, or diſtance of the 
defender s reſidence, require. When the day 
ſo aſſigned is come, the purſuer's procura- 
tor muſt cauſe move che action; either by a roll 
or diet; and, if the ' defender's' procurator 18 
ready Wich defences, he reproduces the proceſs 


with defences and mandate, which is marked 


upon the roll or diet, and Which the purſuer's 

procurator is allowed to ſee and anſwer. 

The mandate which | is eee Is of this 

ee eh | 

Rage | 6. ds Web riominate," abe a0 
i appoint you R. B. one of the procurators 

before the commiſſary-court of Edinburgh, 


3 *: to appear for me in a proceſs of declara- 


** tor of marriage and adherence, ' preſently 
« ideen before the ſaid commiſſaries, 


* at the inſtance of E. againſt me; and to 


„ Propone all legal and competent defences 

4 for me againſt ſaid action: And I nominate, 

* appoint, and 882 the Bp Mein — 
a 35 977 66-- 


* 


CGG 


1 


DOE; 


prove, pro primo, ſecundo, et tertio. 
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the ſaid R. B. as a domicile for ſummoning 
me to all diets of court, during the depen- 
dence of the ſaid cauſe. In witneſs whereof, 
have written and ſigned theſe preſents, at 


105 


Edinburgh, the = of = - years. 
When the purſuer's procurator has anſwered 

che defender's defences, provided no writings 
are produced with ſuch anſwers, he may give 


the proceſs into the clerks to be laid before the 


commiſſaries, who uſually pronounce an inter- 


locutor, © Before anſwer, allowing the purſuer 
a proof of her libel, and facts tending: to ſup- 
port the conclufion thereof; and the A 
a proof of his defences.” It muſt be no- 
ticed, that, when the interlocutor is reported, | 
the purſuer is allowed three different terms to 
And, be- 
fore the purſuer adduce any witneſſes, her 
procurator muſt ſerve the defender's procura- 


tor with a ſigned liſt of them; which the de- 


fender's procurator muſt have an opportunity 
of ſeeing before the witneſſes be examined. 
It is often the practice, before going to 
proof by witneſſes, in theſe cauſes of ſo great 


importance, for the purſuer to inſiſt, that the 


defender undergo a judicial examination in 
court before the judges, in preſence of the pur- 
ſuer, lawyers, and procurators on both fides: 
and it is alſo cuſtomary, when the proof comes 
to be concluded, for the court to order me- 
morials hinc inde upon the import thereof, and 
ſometimes to hear pleadings N viva 


0 | | If 
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If the court, upon conſidering the proof, 
find the libel proven, they pronounce: an in- 
terlocutor as before mentioned, in abſence. 
But, if the libel ' is not found ſufficiently pro- 


ven, they © find facts, circumſtances, and 
qualifications not proven, to infer the conclu- 
ſion of the libel: and therefore aſſoilzie the de- 
fender.” Sometimes, however, although the 


marriage is not found proven, the court is in 
- uſe to give the purſuer damages, upon ac- 
count of the defender's ſeducing her to yield 
to his embraces; in which caſe, the ſummons 


muſt conclude in this manner: Bur, if it 


** ſhall' be found, that the complainer E. is 
4 not married tothe faid F.; then, and in that 
_ « caſe, the faid F. ought aud ſhould be de- 

Ke. cerned and ordained to make payment to the 
< complainer of the ſum of five hundred 


. pounds Sterling money, upon account of 


„ his ſeducing the complainer, and thereby 
making her yield to his embraces.” 


If judgment is given in favour; of the pur- 


| wer. and upon the ſame being reported in 
court, the purſuer's procurator muſt move the 


action by a roll, and aſſign a day to the de- 


fender's procurator to ſee before pronouncing 
ſentence of condemnitor : And, if the defen- 
der be affbilzied, the defender's' procurator 
muſt in like manner move the cauſe, and aſ- 
ſign the purſuer's procurator a day to ſee be- 
fore ſentence of abſolvitor. When theſe diets 
are elapſed,” ſentence of condemnitor or ab- 


ſolvitor is pronounced, which of them may 


. happen. 
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Formerly parties might have reclaimed a- 
gainſt the interlocutors pronounced by the 
commiſſaries at any after period, without re- 
gard to any fixed time: which created many 
inconveniences to the judges. To remove 
theſe, the commiſſaries, by their act of ſe- 
derunt, of date the 16th of. April 1760 years, 
enacted, ſtatute, and ordained, That when they 
pronounced any interlocutor, the ſame ſhould 
be judicially intimated next court- day, and the 
date of the intimation ſhould be ed by the 
clerk and ſigned by the judge; and that ſuch 
interlocutor mould be held as final, unleſs a 
reclaiming bill fhould be lodged in the clerk's 
hands within fifteen natural days, in ſeſſion- 
time, from the date of the ſaid intimation: 


and further, that when a reclaiming petition | 


ſhould be given in, it ſhould be moved openly 
the next court-day, that the judge 1 con 
ſider whether to refuſe it, or to aſſign a reaſon- 
able time for anſwering the ſame. And, by 
another act of ſederunt, of date the 1 8th Septem- 
ber 1765, the commiſſaries enacted, ſtatute, and 
- ordained, That as to interlocutors pronounced 
in time of vacance, it ſhould be competent for 
parties to reclaim within twenty natural days 
after the intimation of ſuch interlocutor in 
open court; and that, until fifteen days after 
the intimation of the interlocutor pronounced 
in time of ſeſſion, and till the ſaid twenty days 
in time of vacance, ſhould be expired, no ex- 
tract ſhould be iſſued by the clerk: Declaring, 
nevertheleſs, that theſe two: acts of ſederunt 
| OY Ou 
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_ only referred to proceſſes concerning marriage, 
3 and ſcandal; but, as to all other pro- 


cCedſſes, decreet ſhould be iſſued according to 


the former practice, unleſs a ff pecial caveat 
| Rn be entered againſt ſuch extract. 
In the event of a perſon's commencing a Ga, 
| Ke citing the defender therein; and, not- 
withſtanding thereof, delaying or refuſing to 
call his or her fummons the procurator for 


the defender, upon the day of compearance, 


or in any after court- day, may give in to the 
clerks a roll, upon which is written the name 
of purſuer and defender: and, upon the ſame 
being moved, he produces the copy of the ſum- 
mons; and citation thereto ſubjoined; and 
craves that the judge would afloilzie the de- 
fender from the inſtance, in reſpect of the pur- 
ſuer's not inſiſting; which the commiſſaries 


uſually grant, provided no procurator appears 


for the purſuer and ſtates a reaſonable excuſe 
why the ſummons has not been called. If prote- 
ſtation is admitted againſt the purſuer for not 
inſiſting, the defender is aſſoilzied from the in- 
ſtance, and a ſum of proteſtation- money is mo- 
dified by the commiſſaries, according to cir- 
cumſtances, ſo as to indemnify the defender for 
his trouble and expences, beſides the expence 
of the extract: which proteſtation ought not, 
regularly, to be extracted until expiry of a 
court-day after the day of pronouncing there- 
of; and being extracted, the defender may 
recover the ſums cherein contained by all 
manner of legal diligence. If * 
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be i extracted, the purſuer will be allowed to 
call and inſiſt in the action, without the neceſ- 
ſity of a new citation, upon paying over to the 


defender or his procurator, or in their abſence 


conſigning in the clerk's hands for the defen- 
der's uſe, the ſum awarded by the proteſtation, 
without the expence of the extract. But, if 
the proteſtation is extracted, the inſtance, as 
ſaid 18, falls; and the defender is not obliged 
to anſwer but upon a new ſummons and cita- 
tion, with the ſolemnities foreſaid, Fun the 
ordinary mnqucie.' 


. ß 


monſes are booked, and —— judicial ſteps of 


ocedure done in court are marked; which 
diet- book fixes the cuſtody of the proceſs upon 
the perſon who is cuſtodier of it, or to whom 
it is judicially returned. 


The receipt- book fixes the cuſtody. of 5 


ceſſes upon the procurators of court, their 
clerks and apprentices, who grant recept there- 


for upon borrowing che proceſs from the clerk 


extrajudicially. | 

If a procurator keeps up a 3 which is 
bound upon him either judicially or by receipt, 
the commiſſaries, upon application to them by 
the clerks of court, or the other party in the 
cauſe, will grant caption againſt the procurator 
complained upon for reproduction of the pro- 


ceſs; and ſuch procurator is by the n 


made liable in the expence thereof. | 
In. the caution-book, all bonds of caution in 
tellaments, teſtamentar or dative, confirmed 
before 
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before the court, are engroſſerl. And by prac- 
tice, before the teſtament is ſigned and given 
out, the bond is always laid before the clerk, 


in order that he may thereby be fully ſatisfied 
with the cautioner who is to make the ſubjects 


confirmed forthcoming to all having intereſt: 
which cautioner, if approved of, is named 


and deſigned as cautioner in the premiſſes; 


and his name and deſignation are always filled 
up with the clerk's own hand, _ 

In the ſederunt-book. are engroſſed all * 
acts of ſederunt of the commiſſaries, relative 
to forms of proceſs, and the more caſy admini- 
ſtration of juſtice. And, 

Ins the commiſſion-book are. -cnaralled. the 
commiſſions of all the r ang. other mem- 
bers of court. | 


\TirLy IV. 11 


of Proceſs of Beese be of lautes, 


As CAPs. and Eretritter. 


| 15. a caſe white A chil bus eas procreate 255 
his wife, the wike muſt commence an action of 
declarator, adherence, ang 8 bn ; "he {le 
whereof follows. 


ok 46 ., — — , Eſt 18 3 3 


8 cates, Commiſſaries of Edinburgh, + Oe. ſhown to 


us 


. ͤ . ⁵˙¹ͥ¹mAàAÃ˙ Ü- Dv. Inno 


the marriage, and when the father refuſes 
do acknowledge the marriage, or to adhere to 
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us by 4. daughter of the deceaſed B. and 


| ſpouſe to C. and D, ſon procreate of the mar- 
riage betwixt the {aid C. and the complainer, 
THAT, in the year-, the ſaid C. having 


become eber r with the complainer, he, 


after profeſſing the greateſt love and affection 
for her, made his addreſſes to and courted her 
for his wife: That in conſequence of the ſaid 
defender his repeated addreſſes and ſolicita- 
tions, the complainer agreed to accept of him 
as her huſband ; and accordingly, upon the 
- = = - day of- 2 the complainer and de- 
fender did accept of each other as huſband and 


wife: That at theſe times, owing to many dif- 


ferent circumſtances, it was found neceſſary to 

keep the marriage private, as the defender's 
friends, particularly his mother, were much 
againſt it: That of this marriage the other 


complainer D. was procreate, and was born upon 
the - - - - of -: That, previous to the 


birth of the ſaid D. and from that time till the 
- - - - of - - - -, the defender, as far as was 
conſiſtent with the plan of ſecrecy laid down, 
owned and acknowledged, treated, entertain- 
ed, behaved to, and cohabited with, the com- 
as his wife; and viſited with and in- 
troduced her to many different families as 
ſuch; particularly to 7 E. Eſq.; and his ſpouſe; 
and Mr D. C. and his ſpouſe, perſons of his 
acquaintance ; to whom alſo he apologiſed and 
gave ſundry reaſons for not publiclydeclaring his 
marriage: That, ever ſince the birth of the pur- 
| ny D. the defender ack WES him as his 


la 
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[ lawful ſon, and treated him as fack.. Notwith- 
ſtanding of all which, upon the == day of, 
the defender left the purſuer and went to London, 
and refuſes to entertain and cohabit with the 
. complainer as his wife. "THEREFORE, the 


.- faid-complainer ought to have our ſentence 


anddecreet, FEIN DING andDECLARING, that the 
| complainer and defender .are married perſons, 
huſband and wife; and that the other com- 
plainer D. is their lawful ſon; And DRCERN· 
ING the ſaid defender to adhere to, and cohabit 


with, treat and entertain, the complainer A. 
as his wife: And in caſe of his non-adherence, 
DecxRNiNG. him to pay to the complainer 


one hundred pounds Sterling annually, for the 


maintenance of herſelf, and the maintenance 


and education of the other complainer his ſon, 


at Whitſunday and Martinmas, by two equal 


portions, beginning the firſt term's payment 

thereof at Whitſunday next for the half year 
preceding, and ſo forth thereafter ſo long as 
the defender refuſes to cohabit with the com- 
plainer as his wife: And FU RTHER DECERNING 
the ſaid defender to pay to the complainer the 
ſumof fifty pounds Sterling, for her maintenance 
from the time he deſerted her till Martinmas 


laſt; and twenty pounds Sterling for maintain- 


ing and educating the other complainer during 
thine time: And alſo to pay the complainer one 
hundred pounds Sterling as the expence of this 
proceſs, and decreet to follow ene HERE 


FORE,” &c. 


| When the proof i is brought by the purſuer i 


1 U 4 1 
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of her marriage, and of the child's being habite 1 
and repute the defender's ſon; and a conde- | 13 
ſcendence of the defender's circumſtances being Wiz 
produced, and the judges being fully ſatisfied 144 
therewith; they are in uſe to © find facts, cir- _ 
cumſtances, and qualifications, proven, relevant 1 
to infer marriage between the purſuer and de- 1 
fender; and therefore decern, in terms of the 1 
cotichufion of the libel, ſo far as relate to le- | 
gitimacy and adherence; finding alſo aliment 13 
due, and modifying the ſame to the ſum of 4 Fe. 
GEES. payable at at two callerent terms, ea l {114.3 
portions.” e | ER 
TC rr „ 1 Iii 
; ” Proceſs s Teal of lz rg Marre 1 
upon the Head of Tporever. 2 1 


Mon: AGE may not t only be diſſolved by | 
death, but by divorce; which is ſuch a ſe- ' 


paration of married perſons, while they are both 
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alive, as looſes them from the nuptial tie, and ll 
leaves them at freedom to intermarry with "ps 
others. Divorce may be obtained upon the Witt 
following grounds: 1/, Impotency, when ei- j I 7 
either of the parties is naturally incapable of Ny: 2 


procreation. 24%, Bigamy, when either of the 
parties enters into a ſecond marriage, in vio- 
lation of the previous vow he or ſhe made to the 


former wife or huſband, whoſe marriage is Ts = | 
P EEE. . 
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ſtill ſubſiſting. zaly, Adultery, where either 
of | the. parties, pollutes the marriage - bed. 
And, ably, Wilful deſertion, where either of | 
the parties wilfully deſerts from the company 
or ſociety | of che other. To return to the 


| firſt of theſe. 


.A marriage at VT is null from the beginning 
(as in caſes where either of the parties is natu- 
rally incapable of procreation) cannot be ſaid 
to be diſſolved, becauſe ſuch marriage was ne- 
ver truely contracted; and as marriages in 
themſelves void can have no legal effects, eve- 
ry thing upon a declarator of their nullity 
muſt return hinc mde to its former ſtate. A 
ſtile of a ſummons of divorce upon the head 
of impotency follows. 1 

%%% ates,” needy Efqrs; FILE 
G of Edinbur gh, Cc. ſhown to us 
by 4. THAT WHERE, upon the - - day 
of - -— =, the complainer was married to B. 
by C. miniſter in Edinburgh ; and accordingly 
bob kept company and: ſociety with the ſaid B. 
in houſe and family, as became a wife to do to 
her married huſband ; ſuppoſing always the 

faid B. to have been able and potent to have 

had carnal copulation with her, as the duty of 
a man and woman fo: joined in lawful mar- 
riage does require, and as becomes a married 
man to do to his wife: Notwithſtanding of 
which marriage, only ſolemniſed de Jure, the 
ſaid B. contrary to the complainer's expecta- 
tion and opinion, ſince the contracting and 


on of the ſaid pretended * | 
an 
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and before the ſame, and from the time of his 
nativity, and continually fince, has been, and 


as yet is, wry 9 and unable to do the duty 


of a lawful huſband to his wife, as is required 
by marriage, he being alrogether frigid, impo- 
tent, cold of nature, and unable to entertain 


ſuch company and ſociety with the complainer, 


or any other woman, 'as a married ſtate re- 
quires. [ Here the defender r ftate of impotency muſt 
be particularly inſerted ; and then the concluſion, ar 
follows.) THEREFORE, albeit the ſaid pretend- 
ed marriage was contraQted, and thereafter ſo- 


lemniſed, de jure tantum, in face of the church; 


yet it was never compleated ge facto, the ſame 


having never taken any effect betwixt the ſaid 


parties, nor no carnal ' copulation following 

thereupon betwixt them, through reaſon of the 
ſaid B. his natural frigidity, ability, cold- 
neſs, and impotency; and which is by law not 
only a ſufficient cauſe to reduce the foreſaid 
marriage ab initio, but alſo a juſt ground and 
argument to declare the ſame to have been 


from the beginning, to be now, and in all time 


coming, null, and of none avail, force, ſtrength, 

nor effect, with all that has followed there- 
upon; and the ſaid 4. complainer declared to 
be in ſuch caſe and condition as ſhe was before 
the ſaid pretended marriage, and as if ſhe had 
never been contracted or married to the ſaid B. 

and ſhe to recover and have delivered back to 
her all and whatſomever ſums of money, 


goods, gear, and others whatſoever, which the 5 


faid B. received with the complainer, or might 
| 40 have 
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have received, cauſa matrimonn, nomine dotis, et 


Propter nuptias: Conform to the laws and prac- 


tice of this kingdom uſed and obſerved =. 


ſuch caſes. HEREFORE, G . 
It is to be obſerved, that in actions of di- 
vorce, upon whatever head they are brought, 


the purſuer muſt, in initio litis, ſwear that the 


action is not carried on by colluſion; other 
wiſe parties, contrary. to the firſt law of mar- 
riage, might at pleaſure diſengage themſelves 


from that ſacred tie by their own conſent. The 
oath of calumny in a declarator of nullity up- 


on the head of impotency runs thus: Com- 
peared 4. who being ſolemnly ſworn and exa- 


mined de calumnia, depones, That ſhe has juſt 


. reaſon to purſue this proceſs, not out of levity, 
colluſion, or particular deſign to be freed of the 


ſaid B. her huſband; but in ſincerity and truth, 
upon the cauſes mentioned in 3 libel: and 


depones, That the facts contained in the li- 


bel which ſhe juſt now heard read over are 
true, and that there is no colluſion betwixt 


her and the voy B. as to carrying on this peo 


ceſs.” 


The 8 may be teforred to oath, or 


proven by witneſſes; and the judges, upon be- 
ing ſatisfied with the eviden ce, will pronounce 


an interlocutor, finding and declaring, divor-. 


cing and ſeparating, in terms of the conclu- 


ſions of- che libel. 
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1 VI. 


07 para s Dei of N ro 415 ARRIAGE, 
and of Divorce, upon the Head of Bicamr. 


Io Aux conſiſts in a man or woman's en- 
tering into the engagements of a ſecond 
marriage, in violation of the duties they owe 
to the firſt wife or huſband, whoſe marriage 
is {ſtill ſubſiſting. And it is not only an offence _ 
againſt chaſtity, but a ſpecies of perjury : for 
they who take on themſelves the ſecond mar- 
riage-vow, while under the impreſſions of an 
oath, counteract their firſt engagement, and 
pretend to oblige themſelves by oaths to duties 
which by a former oath they had been render- 
ed incapable of performing; and ſuch is pro- 


hibited by the precepts. of the goſpel, as alſo 


by our law. When a man enters into a ſecond 
marriage, the wife of the firſt is well warranted 
to have that marriage declared null; as alſo to 
ſue a divorce againſt him: And to obtain this, 
a proceſs of declarator of nullity of marriage 
and divorce, upon the head of bigamy, muſt 
be brought; of which the ſtyle follows. | 
* —, — —. —», Efqrs; advocates, 

| Commiſſaries of Edinburgh, Oc. ſhown to us 
by 4 THAT WHERE the complainer 
was, upon the - -- day of = =, mar- 
ried to B. by C. miniſter in Edinburgh, and 
1 lived together in * as man and 
wife 
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wife for two years after the marriage, and 

were habite and repute married perſons: But 
the ſaid B. having, about the month of - = , 
got a commiſſion of a lieutenant in the 
regiment of foot, then and preſently in Ireland, 
he the ſaid B. upon the - - day of- , went 
to Ireland, where he preſently is; leaving the 
complainer, his ſervants, and others, in his 
dwelling-houſe in Edinburgh. And although 
the ſaid defender, upon his marriage with the 
complainer, promiſed and engaged to be a 
chaſte and virtuous huſband; yet he, caſting off 
the fear of God, and diſregarding his matri- 
monial vows, (as if a free man) entered into a 
ſecond marriage with D. upon the - - day of 
- = = = laſt; and has lived in the city of Dublin 
at bed and board ever ſince with her; and owns _- 
and acknowledges her 'as his wife, although  - 
formerly married to the complainer. TIHERE- 
FORE it ought to be found and declared by 
our ſentence and decreet, That the marriage 
betwixt the ſaid B. and H. is void and null ab 

initio, and that the purſuer ought to bedivorced 
and ſeparated from the defender; and: that he 
the ſaid B. has loſt all right and intereſt in the 
complainer's means and eſtate; and. that the 
complainer is at liberty and freedom to marry 
any free perſon. HEREFORE, &c.” 
Upon the purſuer's bringing evidence of her 
marriage, and of. the defender's entering into 
a ſecond marriage, the court will divorce and 
ſeparate, find and declare, 1 in terms of the con- 
— hel. 


72 
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n VII. 


of Procth of Divorce on. the Head of 


 Apurrear. 


ADv LTERY (as ene obſerved) is is a es | 


upon which divorce may be obtained. It 
is the crime of married perſons, whether huſ- 
band or wife, who, in violation of their mar- 
riage-vow, have carnal commerce with armther 


beſides thoſe to whom their faith has been 


plighted. A ſummons of divorce upon the head 


of Adultery follows. 
JJ. eo, ce EO; Färben Com- 
miſſaries of Edinburgh, &'c. ſhown to us by A. 


ſpouſe of B. with concourſe: of Mr 4. S. our 


procurator-fiſcal of court, for his intereſt, 
THAT WHERE, in the month of-, or 


thereby, the complainer was married to the ſaid 2 


B. and in conſequence of their marriage after- 
wards cohabited together as huſband and wife, 
owned and acknowledged each other as ſuch, 
and were holden and reputed married perſons 
by all their friends, neighbours, and acquain- 
tances: And although by the laws of God, as 
well as by the mutual vows and faith plighted 
do each other upon their entering into the afore- 

ſaid marriage, they were reciprocally bound 
do a ſtrict adherence to each other, and to that 
conſtancy and chaſtity which ought to be inſe- 


9 from the nn : Yet true it is 
| and 
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and of verity, That the ſaid B. caſting off the 
fear of God, and diſregarding his matrimonial 
vows and engagements whereby he ſtood 
bound and obliged to preſerve the marriage- 
bed inviolated, has for a conſiderable time 
aſt, at leaſt from the month of May - years 
lat which time he deſerted from the complainer's 
houſe, her fellowſhip and company), totally a- 
lienated his affections from the complainer A. and 
given up himſelf, at many different times and 
places, to adulterous practices, fellowſhipandcor- 
reſpondence with lewd and wicked women, one 
or more, known not to be the complainer; and 
to the having carnal, adulterous converſation 
intercourſe, and dealing with the ſaid lewd . 
wicked women, one or more of them, 1 in ſeveral 
| different houſes of bad fame in the town of 
- = = =, ſuburbs thereof, &c. and more parti 
cularly "| here the defender*s afts of adultery are par- 
any ſet forth.) From all which it is evident, 
that the ſaid B. defender has been guilty of the 
crime of adultery. AND THEREFORE the 
ſaid 4. complainer ought to have our ſentence 
anddecreet, FiNDING and DECLARING, that the 
ſaid B. defender has been guilty of the crime 
of adultery; and divorcing and ſeparating him 
from the complainer, her ſociety, fellowſhip, and 
company, in all time coming: And Fix DIN, 
DECLARING, and DECERNING, the {aid B. de- 
fender to have forfeited all the right and pri vi- 
leges of a lawful huſband: And FIN DIN, DRA - 
RING and DECERNI NG, Thatthe ſaid complainer 


Is entitled to marry any, free mn, as if ſhe had 
never 
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never been married, or as if he the defender 
was naturally dead. HEREFORE, &. 
The firſt ſtep taken i in a proceſs of divorce, 
as before- mentioned, is the oath of calum- 
ny; which, in a divorce upon the head of 
adultery, | runs thus: Compeared A. who be- 
ing ſolemnly ſworn and e de calum- 
nia, depones, That there is no colluſion betwixt 
her and the ſaid B. her ſpouſeas to carrying on 
the proceſs of divorce at her inſtance againſt 
him; and depones, That ſhe the deponent has 
uſt reaſon and. cauſe to. believe, that her ſaid 
huſband has committed adultery, as charged in 
the libel. againſt him, which ſhe has juſt now 
heard read over to her. And this is truth, &c.” 
Upon the judges adviſing the ſummons and 
oath, they are in uſe, before anſwer, to allow 
the purſuer a proof of her libel, and of all facts 
tending to ſupport the concluſion thereof; and, 
upon the libel being proven, the following 
judgment 1 18 uſually pronounced : © Find facts, 
circumſtances, and qualifications, proven, rele- 
vant to infer the defender's guilt of adultery ; 


finds the ſaid defender guilty thereof accord- 
ingly; and therefore divorce and ſeparate, find 


and declare, in terms of the concluſion of the 
ang | 

3 appearance i 18 . for the defender, the 

defender 8 procurator is allowed to ſee the pro- 


ceſs immediately after the purſuer's emitting 


the oath of calumny, in order to ſtare defences; 


and, in ſummonſes of this kind, the perſon 
with whom the ee © is ſaid to be commit- 


5 ted 


2 
1 . . 
* E 4 
. 8 Py 4 PS ITE EY px 4 
+ —— — nmicy — — — . 
* 


122 PROCE EDINGS BEFORE | Boox II. 


ted ought 'to be ſpecially named. and deſigned 
if known, as has again and a enen 


by the court of ſeſſion. £13343 


By the ſtatute 1600, cap. ke the party 8 | 


guilty of adultery is diſabled: from marrying 
him or her with whom the adultery is proved, 
by the ſenrence of divorce, to have been com- 


Pe. eee eee 


. 377 2 TL * vit. 
of Proceſs. 1 bees *. the Head of 
_ Duonnrron. 


* * 
; x 12 
387 3 #64 


9 
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Wuror aud Wees Aeterddon is a Jult 
FT "cauſe of divorce by t the apoſtolical ſen- 
ende 1 Corinthians, chap. vii. ver. 5, 15. found 
ed. likewiſe 1 upon the nature of the matrimonial 
ſtate; and the method of obtaining it is pre- 
ſcribed by expreſs ſtatute 1573. cap. 55. which 
enacts, © Thar where 7 the ſpouſes ſhall. 
divert from the other without ſufficient grounds, 
and ſhall remain in his or her malicious obſti- 


1 nacy for four years, the party injured may fac 
the defender for.adherence before the judge or- 


y; and if the defender difregard' the ſen- 
rence, the” purfuer may apply to the court of 
Kilos for letters of horning to enforce it. Af 
ter this, the church is directed to admoniſh the 


| defender to Nn 11 3 aud if, he ſhall ſtill con- 
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to excomminication.” Which previous ſteps 
are by the ſtatute declared to be a ſufficient 
foundation for a divorce. | 
Though, by the words of the act, the of- 
5 N party muſt have deſerted four years 
before he or ſhe can be cited in the preparato- 
ry proceſs for adherence; the commiſſaries, by 
practice, admit that action, and even pronounce 
ſentence in it, upon one year's deſertion; jud- 
ging it to be a ſufficient compliance with the 
injunction of the act, if four years intervene 
between the firſt deſertion and the decree of di- 
vorce. On account of che connection of the 
Preparatory proceſs of adherence with the pro- 
ceſs of divorce, it is thought neceſſary to give 
the form and ſtyle of ſuch proceſs, previous 
to that of the divorce thereon. The folloy- 
ing, therefore, is a ſtyle of a ſummons of ad- 
herence. * 5 f | 
| e Trees Efqrs; — Cn 
es of E Edinburgh. Sec. ſhown. to; us by 4; 
THAT WHERE, upon the- day of == = =, 
the complainer was lawfully married to B. by 
G. miniſter at - - , and cohabited together 
as lawfully married.perſons; and were holden, 
repute, ah eſteemed ſuch, from the time of the 
{aid marriage: Notwithſtanding thereof, the ſaid 
B. ſhaking off all fear of God, and forgetting his 
natural and Chriſtian duty and promiſe made at 
his marriage to the ſaid complainer, did un- 


5 naturally and undutifully deſert the complainer 


his ſpouſe, her company and ſociety; and with= 


bp held and withdrew himſelf from her now for 


ä the 
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ted ought to be ſpecially named and deſigned: 
if known, as has again and e IT 
by the court of ſeſſion. ! f 
By che ſtatute 1600, cap. 2. che party — 
uilty of adultery is diſabled from marrying 
him or her with whom the. adultery is proved, 
by the dat of, veggie, to have Darn. com- 


E 


Of Proceſs. 07 Divorce. was the Head 's 
Drckxrion. | TY | 

by n 4» , $ A livhs 2 2 FI : 15 
e ane danger Bekeen u al 


V "cauſe of divorce by t the apoſtolical ſen- 
tence, 1 Corinthians, chap. vii. ver.'s, x5, found- 
ed. likewiſe upon the nature of the matrimonial 
| Rate; and the method of obtaining. it is pre- 
| ſcribed by expreſs ſtatute 1 575 3. cap. 55. which 
enacts, © R any of the ſpouſes ſhall- 
divert from ai ore W r bond 
and ſhall remain in his or her malicious obſti- 
nacy for four years, the party injured may fac 
the defender for adherence before the judge or- 
ary ; and if the defender diſregard the ſen- 
rence, 4 purfuer may apply to the court of 
- ion for Horan of. -horning”to enforce it. Af 
ter chis, the church is directed to admoniſh the 
\ defender to adhere; 3 and if he thall fill con- 


. 
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to excomminication.”- Which previous ſteps 


are by the ſtatute declared to. be a eee 
foundation for a divorce; 
Though, by the words of the, aQ, the of- 
| W party muſt have deſerted four years 
before he or ſhe' can be cited in the preparato- 
ry proceſs for adherence; the commiſſaries, by | 
practice, admit that action, and even pronounce 
ſentence in it, upon one year's deſertion; jud- 
ging it to be a ſufficient compliance with the 
injunction of the act, if four years intervene 
between the firſt deſertion and the decree of di- 
vorce. On account of the connection of the 
preparatory proceſs of adherence with the pro- 
ceſs of divorce, it is thought neceſſary to give 
the form and ſtyle of ſuch proceſs, e 
to that of the divorce thereon. The follow 
ing, therefore, f is a of a ſummons of ad- 


ence. 


22 12 Nh 


3 ks inte Ges 


mniſſaries of Edinburg h, &c. ſhown. to us by: 4; 


THAT WHERE, upon the- day of = = = =, 


the complainer was lawfully panes 4 to B. by 

G. miniſter at - - - and cohabited together 
as lawfully married. perſons; and were hojden, 
repute, and eſteemed ſuch, from the time of the 
ſaid marriage: Notwithſtanding thereof, the ſaid 
Z. ſhaking off all fear of God, and forgerting ug 

natural and Chriſtian duty and promiſe made at 


his marriage to the ſaid complainer, did un- 


naturally and undutifully deſert the complainer 
' his ſpouſe, her company and ſociety; and with 
7 bed and withdrew himſelf from her now for 


9 wn. 


. 
. 
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the TI of '- years; and will in nowiſe - 
adhere to the complainer his ſpoufe, her com- 
pany and ſociety, treat and entertain her at bed 
and board, as becomes a dutiful huſband to do 

85 Bis lawful married wife, without he be com- 

pelled, as is alleged. THEREFORE. che ſaid 
B.. defender, inks and ſhould be decerned 
and ordained, by our ſentence and decreet, to 
adhere to'the complainer his wife, her ſotiety, 
fellowſhip, and company; and to cohabit, con- 
verſe with, treat, cheriſh, and entertain der 1 

15 bed, board, and otherwiſe, as a married perſon 
boy ſhould do to his wife, and that during their 

Jour lives. HEREFORE,  &c.” _ 

Upon the judges adviſing ſuch libel or FEI 
mons, they are in uſe, before anſwer, to allow 
the purſuer a proof of the ſame; and, upon 
the purſuer's bringing a proof of her marriage, 
and of the defender's deſertion, the court pro- 

nounces an interlocutor, Finding it proven, 
that the purſuer and defender are lawful mar- 

| ried perſons, huſband and wife; and therefore 
Z 1 decerning i in the adherence Hbelle cc. 

Upon the purſuer's extracting her decreet of 
forcing and the time allowed by law for 
bringing her action of divorce thereon being 
elapſed, it is competent for her to bring ſuch 

action; the ſtyle . mor RTE of which fol- 

Jows.” 


\ 


* 


„ ee Eſar rs; 1 en 
| milſhiies of Edinburgh, c. ſhown to us by 
A. daughter. of the deceaſed B. with con- 
| ene of Mr A. &. procurator- fiſcal of court, 
. for 


Tas. THE COMMISSARY! COURT. 2g 
for his intereſt, THAT WHERE the com- 
plainer and C. were lawfully married at 
in the year - - - =, and in the month of A- 
pril that year; and afterwards cohabited toge- 


ther as man and wife, in the ſaid town of, 
and there owned and acknowledged themſelves 


as ſuch; and were owned, treated, entertained, 


and reputed by their neighbours as lawfully mar- 
ried perſons: Notwithſtanding thereof, in a few 
months thereafter, the ſaid C. a and ma- 
liciouſly withdrew from and deſerted the ſaid 
complainer, her houſe and ſociety, and left this 


kingdom. And the complainer having com- | 


menced a proceſs of declarator of marriage and 
adherence. before us, at her inſtance, againſt 
him; ſhe, in courſe of that proceſs, brought a 


proof of her marriage with the ſaid C. and of 


his wilful and malicious withdrawing from and 


deſerting her: And upon the - - day of -- - =, 


ſhe obtained ſentence and decreet, © Decerning 
“and ordaining the ſaid C. defender to adhere 


« 
.* fellowſhip, and company; and to cohabit, 


Cc 


her at bed, board, and otherwiſe, as a mar- 


* ried man ſhould do to his wife, and that du- 


< ring their joint lives;” as the ſaid decreet of 


adherence produced bears: Upon which decreet 


the complainer, in terms of the act James VI. 


parl. 4. cap. 55. © Entitled act anent them that 


divertes frae others, being joined of before in 
lawful marriage, obtained letters of horning, 
at her inſtance, againſt the {aid C. conform to 


to the ſaid A. purſuer, his wife, her ſociety, 


*. converſe with, treat, cheriſh, and entertain 


letters | 


— 
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letters dated and fignet the day of- 
| _hatoupon he was charged to adhere to the 
LF | er, conform to the execution of charge 
-: 4s on dhe back of the {aid letters of horning, 
aated che - = and year foreſaid; * 
L contempt and diſobedience, he was, on the- 
. day af :, and year foreſaid, denounced re- 
bel, and put to the horn, as conform to denun- 
diation an the back of the ſaid letters: And 
which horning, execution of charge, and de- 
_nunciation, were regiſtrate in the books of coun- 
cil an ſeſſion at Edinburgh the ſaid - day 
_of = and year foreſaid, conform to a cer- 
3 the hands of G. B. clerk ſubſti- 
the back of the ſaid horning, as the 
d le of horning, charge, denunciation, 
And certificate produced, bear. And the com- 
3 e eee be prelbyrery of = = = „ 
FP in Whaſe juriſdiction the purſuer and the ſaid 
; _ £. rehided, the ſaid preſbyrery being now in 
1 | ace: of the biſhop or ſuperintendant of the 
country, requiring them to direct charges to 
= - - the-miniſter of the pariſh, for publicly admo- 
1 niſhing the ſaid B. to adhere to his ſaid ſpouſe; 
and, 1 he contemned the ſame, to proceed to 
communication, as the ſaid act of parliament 
directs; and gave in a petition to the ſaid preſ- 
bytery for the purpoſes aforefaid: And the 28 
Hbytery having refuſed to do the ſame, the com— 
plainer did thereupon proteſt againſt them, as 
the inſtrument of proteſt, of date the, 
Under che hands of. S. F. notary public, pro- 
Aduced, bears: 3 ag as it is . 
b 


* DO PRE 
— 
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chat the complainer has done all that is incum- 


bent upon her in terms of the act of parlia- 
ment: And the preſpytery's refuſing to admo- 


niſh and excommunicate her - 20 ought in 
no caſe to prejudge the complainer from ob- 
taining a divorce againſt the ſaid B. in terms 
of the ſaid act; but that ſhe is entitled thereto 
in the ſame manner as if the preſbytery had 
done their part and duty as the act requires; 
and it being now a great deal more than four 
years fince his wilful and malicious deſeftion 

and running away from the purſuer as afores | 
ſaid, ſhe, by the law of Gen d the: foreſaĩd 


act of parliament, is well founded to have our; 


ſentence and decreet of divorce as in mans 
ner after mentioned. THEREFORE the com- 
plainer ouglit ta be divorced and ſeparated fm 
the ſaid C. defender, and he from her: And ie 
ought to be found ar 
and decreet, That the complainer is la 


looſed and free of the marriage contracted be- 


twixt them; and e 
any other free perſon whom ſlie pleaſes, ic 
like and in the fare manner as if che ſaid 


was naturally dead; and that the ſaid C has ting; | 
loſt; and amitted, the dote and tocher, and 
goods, gear, amd others wharſoever brought-with | 


him, or any wiſe pactioned contracteck, Er a4 


greed to be paid to him, cauſa matrimomii; mme 
dotis, et propter nuptias, or Whatever he might 3 
have had right to jure noriri; conform td __ 
and daily practiee uſed and obſerved ini thelike 
caſes.” " HEREFORE, e e VOIR 


— — + 


— 


pH 


d declared, by our ſentence 


"24 <> 


Boot 11. 


a We ns apf pearance is made. ee | 
Fender, and 1 upon the libel's being adviſed y 
Mis ” commilſaries, they uſually pronounee " the | 
follow ing interlocutor: Having ,confidered 
the: libel, writs. libelled and protuded: before. 
anſwer, ordains! the purſuer to give her oath 
of calumny, and allows her to prove the facts 
ſer forth in the inſtrument · of proteſt taken by 
her againſt the members of the er of 
= - = = = =, their clerk, &c.” | 
The purſuer appeafing, the oath of 3 
| adminiſtered to her is as follows: Compear— 
el A. who, being ſolemnly ſworn and intetro- 
Sate de calumnia, depones, That ſhe has g : 
"reaſon to purſue. this proceſs of divorceʒ and 
that there is no colluſion whatever betwixt her 
on the faid B. defender Hex! huſband, as to 
eirrying on che ume 24 et 
After emitting this oath, ee thepur- 
| fuer s bringing evidence as to the facts con- 
tained in the inſtrument of proteſt, and the 
4 proof being thereon held as concluded, the 
court will pronounce” this judgment: Ha- 
ving conſidered the libel of divorce, with che 
decreet at the inſtance of the purſuer againſt 
the defender, finds it thereby inſtructed, that 
the defender wilfully deſerted from the purſuer, 
her houſe and fellowſhip; in the year- 
or == - - -'-; and having alſo confidere® the 
l horning, charge, and denuneiation, duly regi- 
ſtrated and libelled, and the requiſition made 
by the purſuer to the preſbytery of H. to do 
What the law requires in fuch * 
K | e 1 u- 
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inſtrument of proteſt taken againſt chem for 
their refuſal, depoſitions of the witneſſes there - 
anent, and haill ſteps of procedure in the cauſe, 
divorce and ſeparate the defender from the pur- 
ſuer; and find, ro and W in terms 0 
the partner 8 lib 


TITLE IX. 
49 . of Proef of Declarator „ Barranvs.. | 


LL children born of a woman whoa was not 
married at the time of her conception; are' 
d eee otherwiſe called natural children or 
baftards. They are ſaid to be procreate incerto 
patre, and therefore are termed ſpurious; it be- 
ing only marriage- that aſcertains the father, 
pater q quem nuptis demonſtrant: conſequent- 
ly they are entitled to none of the civil rights 
conferred by law on thoſe who are procreated 
in marriage. As the preſent practice limits the 
juriſdiction of the eommiſſaries to baſtardy pur- 
ſued in the lifetime of the baſtard, a ſtyle of 
that fummons mag ſhall be given, which fol- 
le | | 
P ; Efqrs; advocates, Cam- 
miſſaries of Edinburgh, c. ſhown to us by 4. 
THAT WHERE B. the complainer's brother- 
german, having upon the = - - day of - = - - 
died inteſtate, his whole means and eſtate, real 
and perſonal, falls to the complainer as appa- 


rent heir and next in * to him, which he is 
| about 
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— 5 the court will bene 


2 ne en . B. 5 
eWestion, fis fpurious, and is nowiſę capa 
Succeed ta aid B «his f, i 


-effare.xxa1.and ee and 
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about to make up titles to: Notwithſtanding 

Whereof, the complainer is precluded from get- 
ting acceſs and inſpection into his deceaſed bro- 

ther's papers or effects, by C. who pretends that 


he is lavrful ſon to whe; ſaid deceaſed B. and has 


therefore the ſole right to his father's means ng | 
eſtate, and falls to ſucceed him; althoug] 


a fact, that the ſaid C. is a baſtard, bang 8 
got by the ſaid B. upon D. then his rvant, 
in fornication; neither did he ever legitimate 
the. ſaid. C by. afterwards, marrying. the 
D. and the. ſaid C. was always held and repute 
2, natural, fon or baſtard; and as the ſaid de- 
ceaſed. B. died inteſtate, . the ſaid C. has 2 85 
er of right to ſucceed to or repreſent hi 
THEREFORE, it ought. to be found and els 
— procreated. betwirt che ſaid Seren 0 
and the ſaid D. then his ſervant, in forpica 


and no lawful marriage preceding; * 


vil ibis oompetent ve to lawful chi 


1 c. i 1. Wine ang ag Til hey | 
che 75 the, purſuer's, bringing evidence, 172 


A C. was begot in fornication, betwixt the 
B. and. D. and, of the ſaid C. his being, e- 


-ingerlocutor;,* Find and, declare, II alt bein 


een 


> a. 
9 
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7 {OO of Declaratar of daxcet men I; 


50 3D nnn n 41 2005 340121: 


TIEN pellen is CHAS child and not 
-\vichſtanding thereof the brothers of his 


ficher (or others who, failing him, would ſüc⸗ 
cee to his father) refuſe to on him as fuch; 
| aftd opagate | that he was born in fornication 


andi ig 4 baſtard, and will not allow him t6fac- 
d 46" lawfül heir to his father; fuch perffon, 

10 _ to get the legitimacy of his birth" in- 
cred, ought to bring a proceſs of A ary. 

f the r follows: $98 eee 
—, Efqrs; vette Da 
Miltaries: Il Ralaburgh, c. ſhown to us by A. 


ada the deceaſed B. THAT WHERE che 


% 


diner is Tawful ſon of the ſaid deceaſed B. 


be create” berwixt him and C. his ſpouſe, who 


16 lawfully married together, ar leaſt lived 

together as huſband and wife, and were repu- 
— ſuch by their friends, neighbours,” and 
ac fe :\ Notwithſtanding thereof, D. 


brother-german of the {aid deceaſed B. and 
hade to the complainer, with a malicious in- 


t to deprive the complainer of ſuceted- 
* his father, has ever ſince his father's 


240 which happened upon the day of 


2 propagated and told to ee 


that tb btlpk Wer 18 a baſtard; although; 
before narrated, he was begot in lawful hs 


R 2 riage, 
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5 riage, and brought forth a lawful child. THERE- 
FORE it ought to be found and declared by 
our ſentence and decreet, That the complainer 
18 4 lawful child, being procreate betwixt the; 
ſab B. and CG who lived together as man and 
wife, and were habite and repute ſuch; and that 
che complainer, as a layyful child, has Tight to 
ſucceed to his father in his heritable and move- 
able ſubjects: And the ſaid D. defender ought 
to be found liable in one hundred pounds Ster 
ling of damages; as alſo in the expence of this 
proceſs conform to che law and daily practice: ; - 
ſec and obſerved in the ieee HERE 
FORE, Kc." + ** x3 rut Lo 3 hs} NU Th: 1 1 Rift 
| Upon adviſing this: umm. | 
ries; before anſwer, will — the — n 
— of his father and mother living together 
as man and wife, and of their being habite and 
repute ſuch, and of the purſuer's being habita 
and repute their lawful ſon; and upon the pure: 
ſuer's bringing a ſatisfactory proof of this, the 
court will pronounce r deelarator of 
eee e rwe ft Med gona: 


Dagagirond Gil c 9 EF M ine it 
REY _ ol eee een emo: ts Ton; . 
ORAL - Hd T1 1 1 LK XI. 45 elt IRH 
— W ten & Mn eien in do vir 


U rocgſe e D and sn he 
2 Lady! : N Arti AR yr 1 Aa 4 1 1 41D 
15440 huſband ſhould eicher abunden dee 
"or itutw' his wife out of dobrs, hf 
barbärbus treatment endanger hur life, bf evef 


e — * ae 
er „ 
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deri Hef ddndition uncomfortableg the commiſe. 
ſaribs will, upon a proper proof, authoriſe 4 $627 
paration'a' menſa et thbro ; And award a ſeparate 
Ththefie to Rer, fuitable to her huſband's for- 
tune to take place from the time of ſeparation, 
and ltd continue till there {hall be either a re- 


conciliation between the parties, or a ſentence 


of drvoree. A ſtyle of ſuch ſummons follows 2 
Soi in. , Eſqrs; advocates, Com- 
miſſaries of Edinburgh, Vc. ſhown to us by AH. 
ſpouſe of B. with concourſe of Mr A. S. e bt 
rator-fiſcal of court, for his intereſt, 'THAT-, 
WHERE the ſaid B. and the complainer were: 
- married upon the day of - , and 
from that time cohabited together and owned 
one another as huſband and wife, and were re- 
puted ſuch by all their relations and acquain- 
tahees: Notwithſtariding whereof, and that by 
the laws of God and man he che ſaid B. was 
bound to protect and comfort his faid ſpouſe; 
_ YpPpRUEIT 18, That the ſaid B. having ſhaken 
off all regard to his conjugal vows, inſtead of be- 
having himſelf with that tenderneſs and huma- 
nity which becometh a huſband, has been a 
tyrant and tormentor to his ſaid ſpouſe; and ſo 
maltreated her, both in words and deeds, in a 
variety of inſtances, part of which are heteafter 
condeſtended upon, that her life was almoſt a 
burden to her, and ſhe was in manifeſt hazard 
of Jpſing thereof if ſhe had continued to live 
with him. Ix $0 FAR As the complainer, being 6.944 | 
indueed to marry the ſaid B. from his appeary..; 
N 'baving a facetious diſpoſition and an ard. 


greeable 
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greeable detnper; 5 alſo chat ſhe ght Been 
abled to live more \comfortably by the'thiearls 
and aid of 2 huſband: * Within à few weeks 
after the celebration of the marriage, ſlie was 
undeceived of this notion ſhe entert nedof Hit, 
and found him poſſeſſed of a very eroſs and vi- 
cCious temper; ; and was told by all- Wo Ke 
him, that it would be impoſſible for her to live 
with him: Upon which ſhe began to thin of 
1 her ſituation and misfortune, and was at all 
pains ſhe poſſibly could to get the better of his 

H-nature; and yielded to many, or rather A 


of his unreaſonable demands, kept her houſe 


cloſe, and was as frugal and induſtrious'as the 
poſſibly could. But he diſregarded all this; and 
in a few weeks after their marriage difpoſſeſled 
her of all the keys of the repoſitories in {the 
| houſe, and locked up even the victuals brought 
into the fame for their ſupport, and gave her 
from time to time but a very ſmall and ſcrimp 
allowance thereof for her ſuſtenance; althou h 
at this time he reaped the benefit of her la 
chiefly exerciſed in ſpinning, and which would 
have gone further chan barely to ſupport 

And the complainer being willing to put api 


terms, ſhe did the beſt ſhe could to pleaſe hir, 
hoping by theſemeans'to get the better of his bad 
humour; which, however, proved all in vain: 
And the aid B. beat the complainer in a moſt 
erutl and unmerciful manner, endeavouring 
(as is thought) by this means to oblige her to 
leave the houſe: But * chat ſhe ſtill 12 
by 
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0 make payment to the compl: 
of twenty pounds Sterling, for che expenſe of 
inlying and for clothes to the child of which 


in ner of the ſum 


ſhe is preſently pregnant; together alſo with the 


ſum of two hundred pounds Sterling as the ex- 
penſe of proceſs, or ſuch further ſum as the 
| complainer ſhall be put to. HEREFORE, &c.” 


Upon a ſummons of this kind being pro- 
ven, the court is in uſe to ſeparate the defen- 


der from the purſuer, a menſa et thor, in all 


time thereafter; and to give. ſuch aliment to 


the purſuer as the defender's circumſtances will 


admit of, with the expenſe of the defender's 


inlying charges and of proceſs: Which accounts 
muſt be e n and modified br 


me court. 


— 


117111 VIII. 


Of Pech of Declivater: of Frzzpon, Seaxmar, 


and Torre to SILENCE." | 


1 a woman ſhall, een jun ond al- 


lege that ſhe is married to a man; and ſhall 
not only aſſert the fame to his friends and re- 


_ lations, but propagate it abroad, to his hurt 
and prejudice; the law and practice point 


out a method for redreſs: which is, That he 


bring a ſummons, at his inſtance, againſt her, of 


declarator of freedom, ſcandal, and Putting to 


5 ſilence; of Which the ſtyle follows.” 2 


*,. ——,—; Eſqrs; advocates, com- 
miſſaries 


ie HIT deb COS RT. 13, 


ails ö EAD UR, G Uf hohen bu. by 
0d Avitli concourſe. Mr A. S. procuraror Ifiſ- 
gell 6 f Court, for his intereſt, 'THAT WHERE 
och brifig any perſon of his free choice to 
"hath; upon a ealumnious prerence of his being 
previchly married, is an injury and ſcandal, 
anch by law puniſhable: NoTwWITHSTANDING 
WhEREOFr, TRUE IT 18 AND OF VERITY,,That 
* as prefumed and taken upon her to be guilty 
thereof." | IN SO FAR As the complainer 4. 
belfig a young man, lately entered into bu- 
"els and a free unmarried. perſon, ſhe the 
fait B. defender has been in the practice, for 
theſe twelve months paſt, to calumniate, ſcan- 

* dalire! and injure the complainer, by giving 
out and reporting to ſundry perſons within the 
town of Edinburgh and environs thereof, that 
the defender was married to the complainer; 
and has made it her practice, within the ſaid 
period, to come to houſes where the complainer 
happened to be at the time, where ſhe falſely 
pretended that ſhe was the complainer's married 
wife: Which is highly detrimental to the com- 
plainer, as the ſaid falſe report excludes and 
debars him from his free choice in marriage. 
THEREFORE it ought to be FouND and DER 
BARE D, by our ſentence and decreet, That the 
camplainer is free of any marriage with the de- 
; fender B.; and the defender B. ought | to be put 
} to perpetual filence thereanent in all time co- 
ming: AngjtoughttobeFop ND Yd d e 
at the complainer is a free ſon, and at. li- 
berg de ang with Pho he ſhall make choice 


A 19]trev | * 


! 


be 
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of: And the defender ought to be DECERNED: 
and ORDAINED to make payment to the com- 
plainer of the ſum of fifty pounds Sterling 
money, in name of damages and expences ; and 
fined and amerciated in the ſum of twenty 
unds Sterling money, payable to the procu- 
rator fiſcal, to be applied by him to ſuch pious 
uſes as we {hall direct; and ordajned to ſubſcribe 
a palinode, or make ſuch public recantation as 
we ſhall appoint, after the form and tenor of 
the laws and daily practices uſed and obſerved 
in the like caſes. "HEREFORE, ger 
In this proceſs, the defender uſually repeats, 
with her defence, a declarator of marriage; 
which if ſhe fails to inſtru, the commiſſaries 
will give judgment in favours of the purſuer of 
the declarator of freedom, finding, declaring, 
and putting the defender to ſilence, in terms of 
the conclufions of the libel. 


TITII XIII. 
of Proceſs 0 SLANDER and 1 


A Varna injury, „ben i it is pointed ift 
| a private perfon, conſiſts in the. uttering 
of contumelious words, which tend to vilify 
his character, or render it little or contemptible, 
Inſtit. Tit. De injuriis, & 1. The animus injuriandi, 
which is of the eſſence of this crime, being an 
act of the mind, muſt be inferred from pre- 
fumptions: and, in 1 general, it is PO 2 

e 
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the injurious words themſelves, eſpecially when 
they are made uſe of to hurt any perſon in his 
moral character, or to fix any particular guilt - 
upon him; as if one ſhould give his neighbour 
the name f thief, cheat, rogue: And though 
the preſumption may be weakened or elided 
by ſpecial circumſtances, ſuch as the injurious 
words being uttered in paſſion, or not with an 
animus to defame; yet if the injury is frequent- 
ly repeated, or even told in private companies, 
the offence amounts to the crime of ſcandal and 
defamation, agreeable to the Roman law, J. 1 5. 
F. 12. De injuriis. Verbal injuries are generally 
puniſhed by a pecuniary fine; to be aſcertained 
according to the different conditions of the in- 
juring and the injured, and the circumſtances 
of time and place, J. 7. F. 8. De mjurns; and 
ſometimes making the delinquent fign a public 
recantation or palinody: and often theſe two 
penalties of fine and recantation are conjoined. 
In order to obtain this redreſs, the perſon in- 
jured muft commence a ſummons of ſcandal, at 
his inſtance, againſt the perſon guilty of the 
injury; of which the following is a ſtyle. | 
—. —; —, —, Eſqrs; advocates, Com- 
miſſaries of Edinburgh, c. ſhown to us by 4. 
with concourſe of Mr A. S. procurator-fiſcal of 
court, for his intereſt, THAT ALBEIT the ca- 
lumniating, defaming, and injuring any per- 
ſon or perſons in their good name, character, 
and reputation, is a crime of an atrocious na- 
ture, and the committers thereof are by law 
| ſeverely puniſhable: Notwithſtanding —_— 
8 2 of, 


— — 
— 
* — — — — 
— — 
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of, true it is and of verity, That B. caſting off 
all fear of God and regard to his neighbour, 
has been guilty of the aforeſaid crimes, IN 


80 FAR AS [here the ſcandal muſt be particu- 
| larly ſet forth, and when and where uttered; then 


fay,] From all which it is evident, that the ſaid 
B. defender has been guilty of ſcandal, defa- 


mation, and a manifeſt injury towards the com- 
plainer. THEREFORE the ſaid B. defender 


ought and ſhould be decerned and ordained to 


make payment to the complainer of the ſum of 
fifty pounds Sterling money, in name of da- 
mages and expenſes; and fined and ammerci- 


ated in the ſum of twenty pounds Sterling 
money payable to the procurator-fiſcal of court, 
to be diſpoſed of as we ſhall think proper: but 


alſo the ſaid B. defender ought to be ordain- 
ed to compear before us while ſitting in judg- 
ment, and repeat and ſubſcribe a palinode or 


recantation, acknowledging the foreſaid defa- 


matory expreſſions to be falſe and groundleſs, 
and to aſk pardon for the ſame; and to be o- 
therwiſe puniſhed according to his crime, after 
the tenor of the laws and daily practices of this 
kingdom. uſed and obſerved in the like caſes. 
HEREFORE, &c. La 
When the purſuer, i in a ſummons of this kind, 
* a clear and ſatis factory proof of the de- 
fender's being guilty of the ſcandal and defa- 
mation libelled, the commiſſaries are in uſe to 
find the defender liable in damages to the pur- 
+ fuer; and likewiſe in a fine, payable either to 
the treaſurer of the ea infirm ary, poor-houſe, 
or 
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or orphan-hoſpital. But, previous to decern- 
ing for expenſes, che judges ordain an account 
thereof to be given in, which they modify as 
they ſee cauſe; and alſo ordain the defender to 
appear in judgment, and to ſubſcribe a palinode 
or recantation, of which the ſtyle follows. 
« WHEREAS I, B. have been convicted of 
ſcandalizing, defaming, and injuring 4. by aſ- 
ſerting and faying that he the ſaid A. was 
- = -, conform to his libelled ſummons againſt 
me thereanent; I therefore, in obedience to an 
interlocutor of the commiſſaries of Edinburgh, 
do hereby publicly declare, That what I aſſerted 
concerning the ſaid A. - was: falſe, ſcandalous, 
and injurious; and beg pardon of the honour- 
able court, of the purſuer, and of all perſons, 
for my ſaid offence. In witneſs whereof, I have 
ſigned theſe preſents.” 
Slander has always been found competent, as 
formerly obſerved, to be tried before the com- 
miſſaries; and a decreet of the commiſſaries 
of Edinburgh, upon a purſuit for ſlander and 
defamation, decerning the ſlanderer to make ac- 
knowledgment of the injury before the con- 
gregation, and to pay one hundred pounds 
Scots to the party and as much to the poor, was 
ſuſtained by the court of ſeſſion, 5th February 
1 669, Deans contra Bothwell. 


TITLE 
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3 


Ir EE XIV. 
Of Proceſs Coonirtionis cus, and ** 


Pa YMENT. 


CREDITOR whoſe debt has not been conſti- 
# 3 tute, or his claim cloſed by decree, during 
the life of his deceaſed debtor, has no title ei- 
ther to be ranked with the creditors who have 
done diligence, nor even to demand payment 
of his debt from the executor confirmed. Be- 
fore he can either be ranked or demand pay- 
ment, he muſt legally conſtitute his debt: And 
to do this, he muſt raiſe a ſummons of cogni- 
tionis cauſa, wherein the executor muſt be call- 
ed, and which may alſo contain a concluſion 
of payment. A ſtyle of ſuch ſummons ol | 
lows. 

Sy ood abs TROY advocates, Cort 
miſſaries of Edinburgh, Cc. ſhown to us by A. 
THAT WHERE B. was at the time of his de- 
ceaſe, which happened upon the = - - day of 
= = = -, juſtly addebted, reſting, and owing to 
the complainer the ſum of twenty pounds Ster- 
ling money, as a balance only reſting of a greater 
ſum, for bed, board, clothing, and other ne- 
ceſſaries furniſhed by the complainer to C. na- 
tural ſon to the ſaid B. as conform to an account 
of charge and diſcharge herewith produced, 

and held as repeated e cauſa ; and there 
| are 


plea. HEREFORE, &c.” 
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are alſo produced twelve miſſive letters of the 
ſaid defunct's, addreſſed to the complainer, 
whereby it appears that he had boarded the 
child with the complainer, and from time to 
time had made him partial payments, all which 
are given credit for in the above account of 
charge and diſcharge, and. the foreſaid balance 
remains due to the complainer: And ſeeing 
the complainer has no legal document for ſaid 
debt, NECESSARY therefore it is, That he have 
our ſentence and decreet cognitionts cauſa, 

FINDING and DECLARING the aforeſaid ſum of 
twenty pounds, with the expenſe of this pro- 
ceſs and decreet to follow hereon, to. be a juſt, 

true, and lawful debt, truely addebted, reſt- 
ing, and owing by the ſaid deceaſed B. to the 
complainer; and that he is his juſt and lawful 
creditor for the ſame, and has intereſt in his 
means and eſtate heretable and moveable for 
payment thereof, and may be decerned execu- 
tor dative qua creditor, or conjoined in the ſaid 
office with the defunct's other juſt and lawful 


| creditors, when and where the ſame ſhall legal- 
ly occur; and it will be requiſite that D. cou- 


fin-german to the defun be ſummoned for 
that purpoſe: AND TRUE 1T 18, That the ſaid 


D. ie enen detetned und conflenncd to the 


ſaid defunct, and ſo is liable in payment of 
ſaid debt. THEREFORE the ſaid D. de- 
fender, ought and ſhould be decerned and or- 
dained to make payment to the complainer of 


| W the aforeſaid ſum of twenty pounds Sterling, 


with a fifth part thereof more of expenſes of 


Tir 


1 
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„„ MF” 
Of Proceſs of C 0GNITIIN, ; 


A Crioxs of cognition 10 debt are of a pecu- 
liar nature. By theſe, the funeral charges, 
ſervants fees, houſe- rent, ſurgeon's account, and 
other ſimilar debts, due by perſons deceaſed, 
are cognoſced and aſcertained: and though the 
neareſt of kin are called, yet generally there is 
no concluſion of payment againſt them; for 
poſſibly the debitor has none to repreſent hiin, 
bur died bankrupt. As cognitions frequently 
concern the obſequies, they are confidered as 
of a ſpiritual cogniſance, and therefore are 
_ uſually carried on before the commiſſaries of 
the bounds where the perſon died; and being 
generally in order to confirmation, are deemed 
proper to the commiſſaries. Upon that head 
the court of ſeſſion refuſed to advocate a cogni- 
tion from them, 1oth February 1693, Graham. 
But ſuch decrees are ſubject to reduction. A 
ſtyle of a ſummons of cognition follows. 
—.—.—, —, Eſqrs; advocates, Com- 
miſſaries of Edinburgh, &c. ſhown to us by 
A. THAT WHERE upon the deceaſe of B. 
which happened on the - - - day of - = - - 
laſt bypaſt, the complainer paid out his death- 
bed expences and funeral charges, the ſurgeon | 
who attended the defunct during his laſt ill- 
neſs, 
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neſs, his houſe-rent, ſervants wages for the year 


current at his dearth. and the expence of con- 
firming the defunct's teſtament; for all which, 


there 1s due to the complainer the ſum of one 


hundred and fifty pounds Sterling money, as per 


general account, with ten accounts and receipts 
thereto relative, as the ſame herewith produced 
bear: And ſeeing the complainer has no legal 
document for ſaid debt, NECESSARY it is that he 
have our ſentence and decreet cognitions cauſa, 
FINDING and DECLARING the aforeſaid ſum of 
one hundred and fifty pounds Sterling money, 
with the lawful intereſt thereof from the date 
of the citation in this proceſs and while pay- 
ment, with a fifth part more of the ſaid princi- 
pal ſam as the expence of this proceſs and de- 


creet to follow hereon, to be a juſt, true, and 


lawful debt, addebted and owing by the ſaid 


deceaſed B. to the complainer : And that the 


complainer is his juſt and lawful creditor there- 
for, and has right and intereſt in the ſaid de- 
ceaſed his means and eſtate for payment there- 
of, (with preference always for the above ſums 


to all the defunct's other creditors, the ſame 


being preferable and privileged debts); which 
cannot be done without calling C. and D. bro- 


thers- german and neareſt in kin to the ſaid de- 
funct for their intereſt.” 


In this proceſs, all the neareſt of kin muſt 
be called; and if they are out of the kingdom, 
or out of the juriſdiction, they muſt be called 


by letters of ſupplement. The purſuer is ge- 


WP obliged to give his oath in 1 
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of the Ee adduced: and when decreet of con- 
ſtirution is obtained, it ſtates the creditor in the 
fame condition as if he had the defunct's bill or 
bond; ſo that he may thereupon charge to en- 


ter heir, proceed to adjudge, confirm executor- 


creditor, or purſue the deceaſed's repreſentatives, 
as he may be adviſed. When the action of cog- 


nition contains alſo a concluſion of payment, 


the commiſſaries have only a cumulative juriſ- 
dition with other judges therein, the ſame in 
that caſe being as any other ordinary action for 
Mam of Sigg 


TI TIE XVI. 
p Of Proceſs on the Pagews TITLES. 
H EN a creditor has the debt, due to him 
by his deceaſed debitor, conſtituted either 


by bond, bill, or by a decreet of conſtitution, 
he has :ncerett | in the defunct's means and eſtate 


for payment thereof; which he may make ef- 


fectual, by bringing an action againſt the heir, 
executor, or vitious intromitter with the de- 
funct's effects upon the paſſive titles, whereof 
the fiyle follows. 


| „ —, Eſqrs; advocates, Com- 
miſſaries ot Edinburgh. &c. ſhown to us by 4. 
THAT WHERE B. by his bond Here narrate 


the bond, and then ſay," as the ſaid bond, of the 
| ave foreſaid, * bears. And therefore C. 
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as heir ſerved and retoured to the ſaid deceaſed 
Z. atleaſt bearing and behaving himſelf as ſuch 
to him by intromitting with the rents, mails, 
and duties, of his lands and heritage, writs, 
and evidents of the ſame; at leaſt ſucceſſor to 
him #:tulo lucrativo poſt contratium debitum at 
leaſt executor decerned and confirmed to him; 
at leaſt vitious and univerſal intromitter with 
his goods and year; at leaſt as having accepted 
of a diſpoſition or aſſignation to his means and 
eſtate with the burden andpayment of his debts; 
at leaſt the ſame was granted mort:s cauſa et in- 
tutu; at leaſt as repreſenting him upon one or 
other of the common paſſive titles known in 
law; ought and ſhould be decerned and or- 
dained to make payment to the complainer of 
the aforeſaid ſum of ¶ Here take in the ſum, 

penalty, and annualrents, as in the bond], which he 
the defender refuſes to pay unleſs . e 


nen Kc. 


irn XVII. 


of the nw: and Procedure upon Fits Po] 4. 
cerning Executors to Perſons deceaſed, and of 
- the Co 8 MATION following thereon. 


\ONFIRMATION | is the ſentence of a judge 
competent, authoriſing an executor, one or 
more, upon making inventory of the moveable 


eſtate, and debts due to the deceaſed, to ſue 
Ws 15 for, 


— a 
. 2 i AO 4 ———_—_— — 


— — CENT 
—— 
* CR In 
* —— 


ad 29 1 
F et i i . — > args aA: OY 4 Es = + '& 
= — o — — 


— — —— - — ——— wy — — 
— 2 — — —U— OI 


x48 PROCEEDINGS BEFORE” Boos 11. 


for, recover, poſleſs, and adminiſter the whole, 
either for behoof of themſelves or others in- 
tereſted therein. The ſame is called the Con- 
frmation of a Teſtament teſtamentar or da- 
tive. 225 : 
Teſtaments muſt be con med 5 in che com- 
riot where the deceaſed had his domicile 
or reſidence; and, if he had two diſtin places 
of reſidence, each in a different commiſſariot, 
the commiſſary in whoſe territory he had his 
principal domicile muſt confirm,-not only the 
moveables lying within his commiſſariot, but 
the whole teſtament. Thus, though one ſhould 
have reſided in a city or borough, not for for- 
ty days only, but for months, immediately pre- 
, ceding his death; yet, if his principal ſeat was 
in the country, the confirmation of all his 
moveables muſt, by the preſent practice, be 
carried on before the commiſſariot where that 
dwelling-houſe ; is ſituated. If one die in a fo- 
reign country, his teſtament muſt be confirm- 
ed at Edinburgh as the commune forum, unleſs 
he went thither with an intention to return; 
in which caſe it muſt be confirmed in the com- 
miſſariot where he laſt reſided before he went 
abroad; 1426, cap. 89. The teſtaments of com- 
mon ſoldiers, traveling merchants, and others 
who have no fixed reſidence, muſt be confirm- 
ed in the commiſſariot where they die, if they 
Have been there for forty days preceding their 
death; but if for a ſhorter time, the confirma- 
tion muſt be carried on at Edinburgh as che 
commune forum, 


= 


Con- 
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Confirmation itſelf is preciſely neceſſary in 
the general caſe to veſt a moveable eſtate in * — 
executor. A decreet- dative, obtained by one as 
next of kin, is not ſufficient, without a ſubſe- 
quent confirmation to tranſmit. the dead's part 
from him to his executors, though he ſhould 
die in curſu diligentie : for, as the law has ſaid 
that no moveable ſubject belonging to one de- 
ceaſed is tranſmiſſible to his executors without 
confirmation, a decreet-dative can have no fuch 
effect; which, without veſting any right, bare- 
ly declares, that the obtainer of the decree has 
a title to be confirmed, if he chuſes to apply 
for it. 

The form of proceeding in ts confirmation 
of teſtaments is thus: The Commiſſaries, at the 
ſuit of any perſon having intereſt in the execu- 
tory, iſſue out an edict, which ſerves as an in- 
timation to all concerned, that they may ap- 
pear in court on a particular day ſpecified in 
the edict, (nine days at leaſt from the publi- 
cation thereof ), to ſee the teſtament of the de- 
ceaſed confirmed. Of ſuch edict the following 
1s a ee: 
FFP advocates, 
Corhmnillitics! of Edinburgh, Io, 
executors hereof, conan and ſeverally: We 
charge you, That ye-lawfully ſummon, warn, 
and charge, the executors, teſtamentars, ſpouſes, 
bairns (if a any be), and intromitters with the 
goods and gear of umquhill A. who deceaſed at 
—__—-- upon the = - = day of-, 
| and all others having or pretending to have 

| intereſt 


hour of cauſe, to anſwer at the inſtance of 
== = =: That is to ſay, to hear and ſee execu- 


confirmed, to the above- named defunct; and 


do allege: With certification, &c. According to 
juſtice. Given at Edinburgh, Ke.” ; 


days warning, by leaving a copy of the edict at 


fy and confirm without any previous decerni- 
ture, and it is called the Confirmation of a Te- 
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intereſt in the ſaid matter, *by open procla- 
mation /at the marker-crofs dg „ and 
pariſh-kirk door of = - - = -, to compear be- 
fore us upon the - - day of - = , in the 


tors-dative decerned, given in, admitted, and 


in and to all and ſundry goods, gear, debts, 
ſums of money, jewels, 1 ſilver, and others 
which any ways pertained to, or were addebted, 
reſting, and owing, by the ſaid defunct; or elſe 


This edict of executry muſt be executed by 
a meſſenger, or officer of court, at the head bo- 
rough of the ſhire, and, pariſh- church door 
3 the defunct died: except in a caſe where 
the defunct dies abroad; in which event it muſt 
be executed at the market-croſs of Edinburgh, 
and church-door of St Giles, upon nine free 


both places. 

In a competition for the office of executor, 
the commiſſaries give the firſt place to the per- 
ſons named to it by the deceaſed himſelf, whoſe 
will ought to be feſt regarded in the manage 
ment and diſpoſal of his eſtate after his de- 
ceaſe; which nomination the commiſſaries rati- 


ſtament teſtamentar. In caſe there is no nomi- 
nation of Tn, univerſal legatees or diſpo- 
nees 
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nees are by the preſent practice preferred to the 


office; after them, the next or neareſt in kin; 


then the widow; then creditors; and laſtly, ſpe- 
cial legatees; and which of theſe as may occur 
are decerned as follows. 

When the diet of the edict 5 18 cap the 
ſame is called in court by the clerk; and the 
rocurator who appears for the mover; upon 

calling thereof, appears at the bar; and if the 
mover be next in kin, he craves, that the com- 
miſſaries would decern the mover of the edict 
executor, qua neareſt in kin to the defunct, be- 
ing his brother-german; which the commiſſa- 
ries do accordingly, and aſſign that day eight- 
days to the mover to confirm and find caution. 
If che mover be creditor to the defunct, the 
procurator appearing for him muſt produce in 
the clerk's hands the ground of debt, which 
mulſt be liquid, as a bond, bill, contract, or de- 
creet of conſtitution; and ſuch perſons being 
decerned, if they afterwards incline to confirm, 
are authoriſed by the commiſſaries to admini- 
ſter, upon their making inventory, and find- 
ing ſecurity in the court-books to make the 
ſubject confirmed forthcoming to all having 
| intereſt; which is called the nme of a 
Teſtament-dative. 
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„HERR an executor confirmed has either 
omitted out of the inventory any effects 
be to the deceaſed, or has eſtimated 
them below their juſt values; the remedy left 
to any perſon intereſted, is to apply to the 
commiſſaries, that he himſelf may be confirmed 
executor” to the deceaſed ad omiſſa et male. ap- 
Pretiata. The ſtyle of ſuch edict follows. 
—.—.—.—, Eſqrs; advocates, Com- 
miſſaries of Edinburgh, To - - = - =, executors 
hereof. We charge you, That ye ſummon. the 
executors, teſtamentars, ſpouſes, bairns (if any 
be), and intromitters with the goods and gear ad 
omiſſa et male appretiata, of umquhill 4. and in 
ſpecial B. principal executor confirmed to him, 
and all others having or pretending to have in- 
tereſt in the ſaid matter, by open proclamation 
at the market · croſs of Edinburgh, and pariſh- | 
kirk door of - = -, to compear before us 
upon the- day obs = in the hour. of 
- cauſe, to anſwer at the inſtance of C. That is to 
ſay, To hear and ſee executors-dative ad omiſſa 
et male appretiata, decerned, given in, admitted 
and confirmed to the after-named defunct and 
in and to all and ſundry. goods, gear, ad amfſa 
et male . appretiata, jewels, gold, filyer coined 
© uncoined, debts, ſums of money, and others 


what- 
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whatſomever, which anywiſe pertained or were 
addebted to the ſaid defunct at the time of his 
deceaſe, and omitted out of his principal con- 
firmed teſtament, and given up and appretiated 
within the true value thereof; or elſe to allege, 
&c. With certification, &c. - RO to ju- 
ſti e e, & ce. 97 $46 
The perſon who applies for and cakes out 
Als edit, muſt call the principal executor as a 
: for the executor in the principal teſta- 
ment is, by his office, entitled to the admini- 
ſtration of the whole moveable eſtate; and ſo 
has an intereſt to oppoſe the nomination of an- 
other executor, who is to deprive him of any 
part of that adminiſtration. This edit maſt 
be execute upon nine days warning, in the ſame 
manner as an edict of executory; with this ad- 
dition, that the principal executor muſt be 
ſummoned, by affixing a copy for him upon 
| the wall of the commiſſa =clerks office, the 
ſame being the domicile def? gned for fummon- 
ing him at the inſtance of any perſon having 
intereſt in the bond of caution found in the 
principal teſtament-dative. Where one applies 
for a confirmation ad male appretiata, it is com- 
petent for him to prove by witneſſes, that the 
goods confirmed in the principal teſtament 
are undervalued. This holds though the firſt 
executor ſhould have ſworn to the values put 
upon them, as the oath is conſidered in that 
view merely as an oath of credulity: but if the 
goods have been appraiſed by warrant of the 
commiſſaries, 5 ſuch Au ſworn = | 
U ME e 
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che goods cannot be revalued; nor can the 
after wards be put to a ſale, unleſs obvious 
Ruud and colluſion appear in the appraiſers. If 
it appear, that the principal executor has nei- 
cher left out of the teſtament, nor under-rated, 
any ſubject contained in it, doleſe, the com- 
wy ry. will, in place of naming a ſecond exe- 
cutor, ordain the ſubjects omitted, or the dif- 
ference between the eſtimates of the principal 
teſtament and the true values, to be added to 
the teſtament. If there be ground to preſume 
fraud, a teſtament ad omiſſa et male appretiata is 
not, like a principal teſtament, divided into 
legitim, relict's part, &c. but carries the Whole 
ſubject contained in it to him who is thus de- 
cerned executor, in ſo far as his intereſt in the 
executry extends to the utter excluſion of the 
executor in the principal teſtament. Executors, 
to prevent any creditors. confirming ad onnifſe, | 
and thereby carrying off from them the ſubjects 
not formerly confirmed by themſelves, proteſt 
ſometimes at their' confirmation for liberty to 
add and eik to the inventory confirmed what 
may afterwards come to their knowledge. 
"Theſe additions are admitted of 1 vthout 
W 8 8 


een 
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rr XIX. 


07 Nas at the inflance of an Fxecuror con- 
| firmed againſt a DEBT0R of the One to whom 
he is rant | 


| WHEN the REY in Jai to a defundt * 
ing inteſtate, has made up titles to his 
moveable means and eſtate by confirmation; 
ſuch neareſt in kin, or executor, has right to up- 
lift and ingather the ſums outſtanding; and 
when any of the debtors refuſe payment, or 
or even to ſettle their accounts, it is incumbent 
upon the executor, in order that he may dif- 
charge his duty with propriety, to bring a pro- 
ceſs againſt the debtor for payment of the 1 ums 
due by him, of which the ſtyle follows. 
2, , Efurs; mivocates, Com- 
1 of Edinburgh, &c. ſhown to us by 4. 
THAT WHERE the complainer is executor 
decerned and confirmed by us, to the deceaſed 
B. his brother-german, conform to the teſta- 
ment dative in his favours, dated the - - - - 
day of - - = - laſt, herewith produced; and, as 
| ſuch, has good and undoubted right to call and 
purſue the debtors of his ſaid deceaſed brother 
for count, reckoning, and payment: And true 
it is, that C. is juſtly addebred, reſting, and 


9 2 85 


= = Sterling money, contained in a bill dated 
U 2 | the 


owing to the ſaid deceaſed B. the ſum of 


BAL -.. Ft g 
wo. 7 berg BETORE T. ig 


the day of = = = = , drawn by the defunct 
upon and accepted by. the ſaid C. payable one 
month after date, as the ſame produced alſo 
bears; which principal ſum and annualrent 
thereof is ſtill reſting and unpaid, and which 
the defender refuſes to pay unleſs com: pelled. 
— THEREFORE the ſaid C. defender ought and 
- ſhould be decerned and ordained to make pay- 
ment to the complainer of the foreſaid ſum of 
„, with annualrent thereof from the 
term of payment contained in the ſaid bill, and 
in time coming thereafter during the not pay- 
ment; together with a fifth part more of the 
ſaid principal ſum as the expence of this pro- 
cg and decreet to follow hereon. HEREF ORE, 
1 
When this proceſs i. is called, and in the event 
no appearance is made for the defender, decreet 
" pronounced upon the firſt calling, becauſe 
the libel is proven by writ; and the interlocu- 
tor or decreet pronounced by the commiſſaries 
upon the roll's being called, is thus: The com- 
miſſaries find the libel proven by the bill libelled 
on and produced; find the defenders 1 90 for 
the ſums libelled; and decern. 9 3 | 


* 
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S 1 Of Proceh EY Exaupme an Execuror ; rom the 
— "OE; upon account of his not e with 


2 * h Executors. 

4 W. HEN a e by his S names 
15 four or more executors to adminiſter his 
will; or if four or more perſons are equal in 
25 degree of relation to the deceaſed, and are de- 

cerned executors; j. if any one of theſe execu- 
tors, whether nominate or dati ve, refuſes to con- 
cur in acts of adminiſtration with the other co- 
executors, ſuch executor refuſing may be ex- 
cluded from the office: And the method to ob- 
tain this is, for the co-executors to bring a ſum- 
mons for that purpoſe; of which the follow- 
7 ing is a Kyle. 13 

M „Eſqrs; advocates, Com- 
miſſaries of Edinburgh, tc. ſhown to us by A. 
B. and C. children of the deceaſed D. THAT 

WHERE the ſaid deceaſed D. by his diſpoſition 
and aſſignation, dated the - - - 05 of = - = = laſt, 
nominated and appointed the complainers, to- 
_ gether with E. their brother, and ſurvivor or 
* ſurvivors of them, to be his ſole and only exe- 
cutors; with power to them to do every thing 
competent by · law to that office, as the ſaid diſ- 

poſition produced bears: That the ſaid D. ha- 
© ta nas the - - - day of - - laſt, the 

| | con- 
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confirming of his teſtament and recovering of 
the ſubjects of his executry have been all along 
put off and retarded by the ſaid E. who refuses 
to concur with the complainers therein; and 
unleſs he concur, or be excluded, the complain 
ers cannot act, and the ſubject of the ex | 
muſt thereby periſh. THEREFORE ſentence 
and decreet ought to be given and P 
decerning and ordaining the ſaid E. defender, 
to concur with the other complainers as execu- 
tors to the ſaid deceaſed D. in giving, up and 
confirming his teſtament-teſtamentar, and exe- 

cuting thereof: And in the event of the ſaid E. 
his cfalivi and delaying to concur with the. 
complainers, he ought and ſhould be excluded 
from the ſaid office, and the complainers ought 
to be confirmed as the ſole and only executars, . 
to the ſaid defunct, with power to them to ex- 
ecute that office as if the defender had never 
been named as one of the defunct's executors; | 
and the defender ought to be decerned and or- 
dained to make payment to the complainers of 
the. expenſes of this proceſs and decreet to fol- 
low-hereon, conform to law and daily practice -1 
uſed and obſerved in the like cafes, HERE- :, 
FORE, &c.“ | : 
Upon this action's being called, and the de- 7 
fender s refuſing to concur with the other co- 
executors in adminiſtrating the defuna's teſta- 
ment in terms of the nomination therein; the 
commiſſaries will exclude him from the office, 
and allow 8 other executors to Lunz BY, L 
Frm \ Fits 
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Viper, intromiſſion conſiſts in ths appre- 5 
hending, the poſſeſſion of, or uſing any 
moveable goods belonging to che deceaſed, un 
warrantably or without the order of law. e 
ſubjects the intromitter paſſive to the payment 
of al the debts due by the deceaſed. This paſ- 
ſive title is not, like thoſe in heritage, pointed 
only againſt perſons who have a right to ſucceed 
to the defunct; but ſtrikes againſt all intro— 
mitters, even ſtrangers. The reaſon is, that 
moveables are eaſily carried off or embezzled; 
and as thoſe in the houſe of the deceaſed have it 
ſo much in their power to poſſeſs themſelves of 
his moveable effects, and ſometimes of the great- 
| eſt value, it was neceſſary to protect theſe by a 
ſanction beyond ſimple reſtitution. According- 
ly, by act e of the Lords of council and 
ſeſſion, dated 23d February 1692, it is ordain- 
ed, That all lock falt places and repoſitories 
« of every dying perſon be ſealed up by his 
* neareſt relations as ſoon as he becomes inca- 
.** pable of ſenſe, that the embezzling of his 
© writings, . caſh, or other valuable moveables, 
may be preyented: or if he die not in his 
* Own * this muſt be done by the maſter oh 
or 
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* or miſtreſs of the houſe where he dies; and 
& the keys mult be delivered to the judge ordi- 
< nary, who is to hold the cuſtody of them for 
the benefit of all concerned.” Such as ne- 
glect to give obedience to this ſalutary act, 
are to be accounted embezzlers of the wri- 
tings and moveables of the deceaſed, and in- 
cur a preſumptive paſſive title. In order that 
theſe paſſive titles may not be incurred, it: is 
neceſſary that the perſons intereſted follow the 
rules preſcribed in law, by applying to the judge 
competent, by petition, as follows. 
Vnto the Honourable the Commiſſaries of 
Edinburgh, The PETITION of A. ſon of the de- 
ceaſed Bi humbly ſheweth, That the petition- 
er's father died this morning at his houſe at 
= = = =; and the petitioner being uncertain how 
his affairs may turn out, and whether or not 
there will be a ſufficiency of funds to pay his 
debts ; he therefore makes this application to 
your Lordſhips, in order that warrant be 
granted as follows. May it therefore pleaſe 
your Lordſhips to grant warrant to your clerks, 
or their ſervants, to repair to the dwelling-houſe 
of the ſaid B. and to cauſe ſeal up his repoſito- 
ries with your ſeal of court, which ſeals to 
remain until ſuch time as the ſaid B. is inter- 
red; and after his ſaid interment, to grant 
warrant to remove the ſeals, and to take! inven- 
tory of what caſh, papers, or effects, may be 
found therein; as alſo to take up inventory of 
the defunct's houſchold-furniture, and other 
effects; all in order to confirmation. According 
to 


* 


W 
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ro-juſtice, & c.. Mhich petition, whit be ſign- 
ed by a -procurator of court; and, on. pry 
ſenting thereof, the commiſfaries oh ly 

the deſire. And, when the Ach r e of 2 
judges is ſtrictly obſerved, the ſame not only 
liberates the perſon applying from incurring 
the paſſive title of vitious intromitter; but, in 
caſe he be next of kin and confirming, he 18 no 
further gp eel molt Sewing vires r inventarii. 
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B Y act of 3 I 8 1 8. it is * 
clared lawful for the father, by an act or 
deed in his liege pouſtie, to make a nomi- 
nation of ſuch perſons as he thinks fit to 
be tutors or curators to his children during 
their minority, containing the proviſion and 
quality, That the ſaid tutors or curators ſhall 
not be liable for omiſſions, but for their actual 
-intromiſions with the means and eſtate de- 
ſcending from the father, and other deeds of 
adminiſtration thereanent; and that each of 
them, ſhall only be liable for hitaſelf) and not 


in ſolidum for others. e the +; 
If the, father has neglected d Hane tittors 


and curators to his children in liege TEE it 
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at the age of minority, to put themſelves un- 
der the direction of curators; and in terms of 
the ſtatute 1555, cap. 35. they muſt raiſe and 
execute a ſummons, citing two of their next of 
kin, upon father and mother's ſide, perſonally, 
and all others having intereſt, edictally, at the 
head-borough of the juriſdiction, where the 
minors lands lie, to appear upon nine 
warning, before the minors. judge-ordinary, = 
hear and ſee curators given to them. 
Tutors and curators who have undertaken. 
| the office, ought, in order to diſcharge the duties 
of their truſt properly, firſt to make inventory 
of the minor's whole eſtate, whether conſiſting. 
of heritage, bonds, or moveable. effects, pre- 
viouſly to their adminiſtration. This is pre- 
ſcribed both by the Roman law, I. 7. pr. De adm. 
et per tut. and 575 our's, 1672, c. 2. Our ſtatute 
requires, that theſe inventories be made with 
conſent of the minors next of kin, both by fa-. 
ther and mother; that three duplicates thereof, 
ſubſcribed both by the tutors or curators, and 
by the next of kin, be judicially produced. be- 
fore the minor's judge- ordinary; and that, af- 
ter being ſigned alſo by the clerk of court, one 
duplicate be delivered to the next of kin by the 
father, another to the next of kin by the mo- 
ther, and the third to the tutors or cura- 
tors. The next of kin, if they refuſe to con- 
cur, are to be cited before the judge, that he 
may decree their concurrence: Prin in caſe of 
their not appearing, the inventories are to be 
mn! at the fight of the judge or his dele- 
gate, 
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| gate, who alſo muſt in chat caſe ſign the three 
duplicates; and the inventories then made up 
are by the ſtatute declared to have the ſame 
force as if the next of kin had appeared and 
concurred. The judicial extracts made out in 
either of theſe caſes, in which the inventories 
are always engroſſed, ſerve both as a warrant 
to the tutors or curators for the exerciſe of their 
offices, and as a charge againſt them at ac- 
counting. If, after completing the invento- 
Ties, any other eſtate belonging to the minor 
ſhall come to the knowledge or ꝓoſſeſſion of the 
tutor or curator, he muſt by the ſame ſtatute 
add to the original inventory, within wy 
months after having attained the poſſeſſion; ob- 
ſerving the ſame forms that are preſcribed i in 
relation to the firſt inventory. Should tutors 
or curators negle@ to make ſuch inventories, 
they are declared by the act accountable, not 
only for actual intromiſſions, but for omiſſions; 
and may be removed from their offices as ful 
pected. The ſtyle of a ſummons at the inſtance 
of tutors nominated for giving up inventories 
of their Pupil's means and * follows. 
"OM ' advocates, 
Commilſiries of Edinburgh, 85 5. own to us 
by A. and B. tutors nominated and appointed 
to C. and D. children of the deceaſed E. THAT 
WHERE the ſaid deceaſed E. by his nomina- | 
tion of tutory, dated the = - = day f- 
years, did nominate and appoint the complainers 
tutors to the ſaid C. and D. his children, during 
the haill years of their pupillarity, as che ſaid 
X 2 nomination 
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nomination produced more fully bears; and it 
being incumbent upon the complainers to give 
up inventory of the ſaid pupils their means 
and eſtate, as preſcribed by act of parliament 
ano 1672, entitled, Act anent pupils and 
minors, and their tutors and curators; it is ne- 
ceſſary thereto, that the perſons under named 
and deſigned, neareſt in kin to the pupils up- 
on the father's and mother's ſide, he lawfully 
ſummoned to concur with the complainers, as 
tutors foreſaid, in making up the ſaid invento- 
ries. HERE FO RE it is our will, and we 
charge you, That ye lawfully ſummon, warn, 
and charge F. and G. perſons neareſt in kin to 
the ſaid pupils upon the father's fide, and . 
and J. perſons neareſt in kin to the ſaid pu- 
pils upon the mother's ſide, perſonally, or at 
their dwelling- places; and all others having, 
or pretending to have, intereſt in the ſaid mat- 
ter, by open proclamation at the market-croſs 
of - - -,-; to compear before us upon the- 
day of-: That is to ſay, to concur with 
them in making up the foreſaid inventories of 
the ſaid pupils their means and eſtate ; and to 
ſubſcribe three duplicates thereof, conform to 
the tenor of the ſaid act of parliament; ; with 
certification, that we will delegate a fit perſon 
ro concur with the complainers in making up 
the ſaid inventories. According to Fan &c. 
Given at Edinburgh, e 
Tutors nominate are not e to give tor 
curity rem-| pupilli jalvam fore, that they ſhall 


ure account for their management; becauſe 
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the confidence which the father places in them 
by the nomination, creates a preſumption that 
— was well aſſured of their probity and dili- 
gence: yet the lords of ſeſſion ſometimes or- 
dain, ex nobili officio, teſtamentary tutors to give 


ſecutity, where there is ground to ſuſpect ei- 


ther their honeſty or their circumſtances. 
The form in obtaining the inventories au- 
chenticated by the judge, and the act obtained 
upon production thereof, being the ſame in moſt 
parts as obſerved when minors apply to get 


_ curators appointed to them in default of their 


farher's neglecting ro name them in liege pou- 


; ſtie, reference is therefore Hat to he ſubſequent 


title. | 
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5 an Eorer of Curererr, Proctuke and 
M. NUTES thereon. 


| Minor; hes he intends to put himſelf 
under the direction of curators, muſt, in 


; terms of the before-narrated act 1555, cap. 35. 


raiſe and execute a ſummons or edi& of cura- 
tory, citing at leaſt two of the moſt honeſt of 
his kin upon father and mother's ſide, perſonal- 
ly, or at their dwelling- places; and all others 
having or pretending to have intereſt, edictally 


at the head borough of the juriſdiction where 


his the minor's lands lie; to appear on nine 
Tf days 
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| days warning, before his own judge ordinary, 
to hear and ſee curators: given to him. At the 
day and place of appearance, ſuch of them as 
are willing to undertake the office muſt fign 
their acceptance, give their oath de fdeli, and 
find ſecurity for accounting; and, in terms of 
the aforeſaid ſtatute 1672, cap. 2. they muſt 
give in to the minor s judge ordinary an inven- 
tory of the minor's means and eſtate. Of ſaid 
ſummons, commonly called an Edict of Cura- 
tory, tl the ſtyle follows. ' 
e lids EATON: ca Come 
er of Edinburgh, &c. ſhown to us by A. 
and B. children of the deceaſed C. THAT the 
complainers being minors and of leſs age, and 
having ſundry actions and cauſes. as well to 
purſue as defend, as alſo all and ſundry their 
other affairs and buſineſs to go about and ac- 
compliſh during their minority, which can no 
ways be done unleſs curators be given them 
tam ad lites quam ad negotia : HEREFORE it 
is our will, and we charge you, That ye lawful- 
ly fammon, warn, and charge D. and E. per- 
ſons neareſt in kin to the ſaid minors on the 
father's ſide, and F. and G. perſons neareſt in 
kin to the ſaid minors upon the mother's ſide, 
perſonally, or at their dwelling- places; and alli 
others having or pretending to have intereſt in 
the ſaid matter, edictally by open proclamation 
at the market- croſs of Edinburgh; all to com- 
pear before us, upon the - - day of, in 
the hour of cauſe, to anſwer at the inſtance of 


—— minors: That is to ſay, to hear and ſee 
curators 
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curators elected, nominate, and choſen, dece ern- 
ed, authoriſed, and given in, to the faid mi- 
nors, tam ad lites quam ad negotia, by whoſe ad- 
vice and conſent they may do and perform all 
their affairs; and, ſuch curators being elected 
and given in to them, the ſaid perſons neareſt, 
in kin to concur with the ſaid curator in ma- 


thing done thereanent, as by the act of parlia- 


production of the ſame; and in general, to ſee 


by the ſaid act of parliament. According to 
juſtice, &c. Given at Edinburgh, &c.“ 


edict is called in court: And if no appearance 
is made for the neareſt in kin, (which is gene- 
rally the caſe), the minors muſt compear at the 


of 1. and K. as their curators: upon which a 
minute 


king up a juſt and true inventory of che ſaid 
minors their means and eſtate; and to ſub- 
ſcribe three duplicates thereof, and to ſee every. 


ment, 28th June 1672, entitled, 4 anent 
upils and minors, and their tutors and cura- 
tors, is directed; or elſe to allege, &c. With 
certification, That we will concur ourſelves, or 
delegate ſome fit perſon to concur, with the ſaid 
curators in making up the ſaid i inventories, ſub- 
ſcribe three duplicates thereof, interpone our - 
authority thereto, ordain them to be recorded 
in our court- books, and acts one or more to be 
made out chereupon, making mention of the 


every thing done thereanent that is preſcribed 


When the diet of compearance is elapſed, the 


bar with their procurator, and declare in pre- 
ſence of the commiſſaries that they are paſt the. /- 
years of pupillarity, and that they make choice 
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w inute minute is ſigned by the minors, declaring their 
Totes; and that the faid perſons they make 
choice of ſhall not be liable in ſolidum, or for 
one another, but each of them for - his-. own 

Part, and his own actual intromiſſions. The 
perſons fo choſen, compearing alſo at the 
bar, and accepting of the office of curators to 
the minors, the commiſſaries take their oaths 
de fideli adminiſtratione officii, which acceptance 
and oath is ſigned by them and the commiſſa- 
ries; and they having found caution, the fol- 

| lowing interlocutor is uſually pronounced: 
e In reſpect of the caution found, decern and 
authoriſe the perſons before named and deſign- 

_ ed, only curators to the {aid minors, tam ad li- 

tet quam ad e er the haill une os r 

* W 5 
* the procurator for the minors — 
| curators, by a minute, craves that the commiſ- 
ſaries would delegate L. in abſence of the near- 
eſt in kin, to concur with the ſaid curators in 
making up inventories of the ſaid minors their 
means and eſtate; whom the commiſſaries, by 
an interlocutor, delegate pre- to che * 
fect foreſaid. 177 9908 
Afﬀeer this, the procurator for this. cnthdibrs 
= and delegate, by a minute, produces inventory 
of the ſaid minors their means and eſtate, con- 
| fiſting of three duplicates duely ſubſcribed by 
them; and craves, That the commiſſaries would 
receive in the ſame; interpone their authority 
thereto; ordain them to be recorded in their 


court-books; and acts one or more to be made 
thereupon, 
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thereupon, mentioning the production of the | 
fame; and in general, that they would ſee every 
other thing done thereanent that by the aforeſaid 
act of parliament anno 1672, entitled * Act anent 
Pupils and minors, and their tutors and curators; 
18 directed, Which minute being adviſed by 
the commiſſaries, they uſually pronounce the 
following interlocutor : © Having conſidered 
the foregoing minute, they receive in the in- 
ventory of the ſaid minors their means and e- 
ſtate, by three duplicates; interpone their au- 
| thority thereto; ordain them to be recorded in 
their court-books, and acts one or more to be 
made out thereupon mentioning the produc- 
tion of the ſame; and appoint each of the ſaid 
duplicates to be ſubſcribed by their clerk of 
court, as by the before recited act of parlia- 
ment 18 directed. 
If the minors, and the perſons they chooſe as 
curators, live at any diſtance, the minors muſt 
produce a nomination under their hand, na- 
ming the ſaid curators under the declarations 
as aforeſaid, which muſt be duly ſubſcribed by 
them before witneſſes; and which being pre- 
ſented in court, a commiſſion will be granted 
for taking the acceptance and oaths of the cu- 
Tators enn. 
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1 XXIV. 


i Proceſs « at 515 Inflance of a 75 Tor nominate i for 


rr, Cos ropr of the Pop. : 


Ar To TOR nominate by a father to his child, 


is entitled to the charge of the pupil, and | 


to ſee the pupil educated in a proper manner: 


and if the mother of the pupil ſhall enter into 


a ſecond marriage, and notwithſtanding there- 
of, and that the pupil is paſt ſeven years of 

age, refuſe to allow the tutor the cuſtody of his 
pupil; he the tutor may have the ſame redreſ- 
ſed, by commencing an action at his inſtance, 


as tutor foreſaid, againſt the mother and her 
huſband, for redelivery. of the pupil to him. Of 


ſuch ſummons the ſtyle follows. 


r e con- 


; miſſaries of Edinburgh, Sc. ſhown to us by 
A. tutor-teſtamentar, nominated and appointed 
by the deceaſed B. to C. his only daughter, 
THAT WHERE the ſaid B. by his diſpoſition 
and aſſignation, dated the - - - day of - - - - 


laſt, nominated and appointed the complainer 


A. to be tutor to the ſaid C. his daughter, du- 


ring the haill years of her pupillarity and non- 
age, conform to the ſaid diſpoſition and aſſig- 


nation regiſtrate in our court-books the 
day of - - - years, as an extract thereof pro- 


duced bears; and, as ſuch, the complainer has 


of 
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of the ſaid C. the direction and ſuperintend- 
- ance of her education, and of her means and 


eſtate: YET _NOTWITHSTANDING THEREOF, 
TRUE IT 18 AND OF VERITY, That the ſaid C. 


| Pupil foreſaid, having at her father's death been 


allowed to remain with D. her mother, relict of 
the ſaid B. and ſhe having ſtaid with her ever 
ſince, ſhe the ſaid D. now refuſes to deliver up 


the ſaid C. to the complainer, although ſhe is 


now ten years of- age, and that the ſaid D. her 
mother is now entered into a ſecond marriage 


with E.: And what makes it the more neceſſary 
that the ſaid pupil be under the complainer' 


charge, management, and direction, is, that ſh 

the ſaids D. and E. her huſband are privately 
and clandeſtinely uſing all poſſible means for 
getting F. ſon to the fad F. * of about fif- 
teen years of age, married to the ſaid C.; tend- 
ing thereby not only to have the cuſtody of the 
ſaid pupil, but alſo to appropriate to themſelves 
her means and eſtate: And although the com- 
plainer, as tutor foreſaid, has frequently deſired 
and required the ſaid D. and her ſaid huſband 
for himſelf and for his intereſt, to deliver the 
ſaid C. his pupil to him, to the end ſhe may be 
under his charge and managemenit; yet they 
moſt unjuſtly refuſe ſo to do. THEREFORE, 

the ſaids D. and E. her huſband, for himſelf and 
for his intereſt, ought and ſhould-be decerned 
and ordained to deliver up to the complainer 
the ſaid C. his pupil, to the effect he may board 
her in a proper boarding- ſchool, and take care 
of her khockng and virtuous education during 


1 the 
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th time « of the complainer' s tutory,  copiforth 60 
e truſt committed by the defunct to him, and 
conform to the laws and daily practices in ſuch 
caſes: And the defenders 2 75 to be de- 
cerned to pay the complainer twenty pounds 
Sterling money, as the expenſe of this proceſs 
be decreet to follow hereon. HEREF ORE, 
C, 
A rutor-teſtamentar was preferred to che an 
ther in the cuſtody even of a female pupil's 
perſon, the mother eng married again; and 
_ this notwithſtanding that the pupil's pre- 
ptive heir was married to the tutor's fiſter, 
and the mother offered to aliment the pupil 
gratis; 4th July 1629, Langſhaw. Again, a 
tutor-teſtamentar was preferred to the cuſtody 
of his pupil, an heretrix, in a competition with 
her mother, who was married to a ſecond huſ- 
band, though ſhe offered in like manner to en- 
tertain her gratis; 5th February 1675, Fullerton. 
Further, a tutor of law obtained his pupil to be 
removed from her mother, though unmarried, 
at the pupil's age of eleven years, though ſhe was 
valetudinary: and becauſe the tutor was her next 
heir, ſhe was appointed to remain with one of 
her father's ſiſters, to the effect ſhe might not be 
influenced as to her marriage by her mother ; : 
FR W 1666, 1125 


rie 
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of Rad at the FI of a Person * his. 
Majority, againſt his ToToRs and CURATORS as 
"ta their Intro MISSIONS, ApmInisTeatioNs, | 


Ne. 


U p ON the dennen of tutory and cu- 

Yratory, an action is competent to the mi- 
nor or his heir, called adv tutele vel curatele di- 
recta, againſt the tutor or curator, or their cau- 
tioners, for exhibiting a particular account of 
their intromiſſions and deburſements in the 
management; for payment of the balance to the 

purſuer; and for reſtoring to him his writings, 
and whatever elſe belongs to him, which is in 
the defender's poſſeſſion. This action does not 
lie till the office be at an end; becauſe, as the 
tutors or curators are intruſted with the com- 
plex management of the minor's whole affairs, 
the different parts of the adminiſtration are ſo 
connected with one another, as to make it im- 

poſſible to form a diſtin judgment on any one 
part, till matters are totally adjuſted. A ſeyie | 
of the ſummons 1 in ſuch caſe follows. 

I Ald LG aide > SS OS, Advocate, 
Commiſſaries of Edinburgh, c. thown to us 
by A. ſon of the deceaſed B. THAT WHERE, 
upon the deceaſe of the ſaid B. the complainer's 
father, wine happened on the = = day of 


laſt, 


174 - PROCEEDINGS. BEFORE | Boos IL 


laſt, C. became tutor-dative to the complainer, 
conform to a gift of tutory granted to him by 
che barons of his Majeſty's court of exchequer, 
under the quatter-ſeal, of date the- day of 
-- - - - years ; and, at the time of granting 
thereof, D. bound and obliged himſelf, his heirs 
and ſucceſſors, acted in the books of exchequer, 
as cautioner and ſurety for the ſaid C. and 
that he ſhould render juſt count, reckoning, 
and payment of his intromiſſions with the com- 
plainer's eſtate real and perſonal, and other 
goods pertaining or belonging, or that ſhould 
happen to appertain and belong, to him, by 
and through the deceaſe of his ſaid father, or 
any other manner of way whatever, as the 
ſaid bond of caution, ſubſcribed by them, of 
date the- day of- bears: And the 
ſaid C. having not only procured the ſaid gift, 
but alſo accepted of the office, he behaved him- 
ſelf as ſuch, by ſetting tacks, uplifting rents, 
granting diſcharges, and doing ſeveral other 
deeds properly belonging to the ſaid office of 
tutory: As alſo, after elapſing of the complain- 
er's years of pupillarity, the complainer, through 
the entire confidence he repoſed in the ry C. 
elected and made choice of him to be his cura- 
tor; and he the ſaid C. having compeared be- 
fore us upon the day of - - - accepted 
of the oſſice of curatory, gave his oath de Aeli, 
and gave up inventories of the complainer's 
means and eſtate, in terms of the act 1672, en- 
titled Act anent pupils and minors, and their 
tutors and curators ;* And the ſaid D. alſo be- 
came 


* * 
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came cautioner for the faid C. in the ſaid office 
of curatory, and bound and obliged him and 


his. heirs to make juſt count, reckoning, and 
payment, to the complainer, of all the ſaid C. his 


intromiſſions with the complainer's means and 


eſtate, real and perſonal, pertaming to him, or 
that ſhould pertain and belong to him; and up- 
on which an act of curatory was extracted, as 
the ſaid gift of tutory and act of curatory pro- 
duced more fully bears. AND TRUE IT 18, That 
the faid C. during the time of the ſaid tutory 


and curatory, did intromit with and uplift the 


means and eſtate left to the complainer by the 
ſaid deceaſed B. his father at the time of his 
deceaſe foreſaid, or that has accreſced to him 


fince by his eſtate or otherwiſe; the goods, 


gear, debts, ſums of money, and otherwiſe; as 
conform to a particular account thereof, — 
with produced, and held as repeated for brevi- 
ty's ſake, amounting to the ſum of one thou- 
ſand pounds Sterling money: And although the 


complainer has frequently deſired and required 


the ſaid C. and the ſaid D. his cautioner afore- 
ſaid, to render juſt count and reckoning to the 
complainer of his the ſaid C. s intromiſſions with 
the complainer's effects real and perſonal, and 


to make payment of the produce thereof to the 


complainer; yet the ſaid defender refuſes ſo to 
do; as alſo he refuſes to exhibit and deliver to 
the complainer the title-deeds of his eſtate, and 
other writings belonging to him, in his cuſtody, 
unleſs compelled. THEREFORE, the ſaid C. 
| render, Wo and ſhould be DrerRN PD and 
| _ ORDAINED 


— ra p 
ES eld > 


Fx er 
Fl F 5 N 
2 libs at 8 


74. 
* 
1 
vt 
1 
* 
11% 
6 
1 
* 
ye 
13 
Ari 
2 | 
„ 
4 
i. 
* 
7 
4 
. 
T1 
Wo 
* 
1 
„1 
Ys | 
1 
4 
- of 
124 
5 
„ 0 
65 
ot 
[2 
1 
* * 
3+ 
1 » 
"i 
y 
i.» 


— 


2 


a „„ 


882 IAu ON YIA2RSLIMME EHT den 

96 ider 4. Ns B Fore | Boon l. 
Ge 210181 Ah | © 2701/3 5T9 WY ll modw up 
e LE hit. de > fac dd 


harge of 11S Axe 8 As 8. 77 
—_ ecurator,! for the complinere ri Wa Ne 0 
years of the Sue $ pupillary 10 0 0 
: And.be, an che faid ought ans f hay 15 
he decerned 9095 ordained 1 ed, an de 
rally, to make payment of the afore 1d fe ſun N. 
one thouſand pounds Sterling, Me ace k 155 
ariſing due to the complainer u 555 
And the ſaid 1 ought to be uh 9 2 and 91 
dained, upon oath, to exhibit an in Nentor of 
the Writings and ritle-deeds belon he - 
com s alſo any vouchers, of d 905 at 
may remain yet in his hand; 10 00 ough to Þ De 
decerned and ordained to exhihit and 1 
choſe writs to the complainer; DG Pb für 
ther to be decerned to pay the f um of pen 
qunds Sterling money, as the expence 
proceſs 1 8 e to n e 5 . 8 RE- 


} 


FORE, 8 2 e Fas Io 2183 
E rods wo gl dl fot 11038 07 gn 
{SIA SY; 165 4a wh a4 1 191 12 25 07 
Zig dne T 1 T * E, XVI. 1 210 Fo 
Hei 833 Map 54 U 13733 5 1080 
V Procęſi Y Frankraru of nas and Chr 
Siu t non ba 
uo 1 lil v6 2 2108 e ba: 


| Na elner * er ip rhe of 

open bene rears complete, "Or. itt cafe \ 
The mal le minor” $ marria e, it is 15 ent dp 
co oy 101 s and Curators to make 4 fair countiand 
„ e e che miflor; aid if the . 


for 


Tir. 26. THE COMMISSARY COURT. 7 


for whom they were tutors or curators refuſes to 

diſcharge them of their office and adminiſtra - 
tion, or to relieve them from the engagement 
for him under which they have been brought 
in the courſe of their management, or to reim- 

burſe them of the ſums ſuperexpended by them 

on the minor's account, and of their perfonat 
charges; ſuch tutors or curators have an action 

againſt the minor, called actio curatele contraria, 
of which the following i is a ſtyle. | 

*, —, —, —, Eſqrs; advocates, Com- 

mhſlaties of Edinburgh, Sc. ſhown to us by A. 
and B. THAT WHERE the deceaſed C. by his 

diſpoſition and aſſignation, of date the- 
day of years, (for the cauſes therein ſpe- 
cified), afiened and diſponed to D. and E. law- 
ful children procreated of the marriage be- 
twixt him and F. his firſt ſpouſe, equally be- 
twixt them and the children to be lawfully pro- 
created of their bodies; and in caſe of the de- 
| ceaſe of any of them, the part of the predecea- 
ſing to-accreſce to the ſurvivor ; whom failing, 
to the children procreated, or to be procreate, 
of the preſent marriage, betwixt him and G. his 
ſpouſe, equally betwixt them; the debts and 
ſums of money theretn particularly mentioned: 

And nominated the complainers to be tutors 
and adminiſtrators to the children of his ſecond 
marriage, (of which at his death there were pro- 
create and exiſting H. and I.), and that during 
their pupilarity; and alſo curators to them du- 
ring their minority, till they ſhould attain to 
| — age of e years complete; with 
2 power 


\ 
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; e 1 complaine rs to managed his aid 
their eee a and to intromit with ups: 
we reremploy, their means andceſtate fur 
their uſe; and to do every other thing that is 
by che law and practice competent to titors and 
cuxators: Declaring, that the complainers ſhould 
not be liable for omiſſions, but for their owit- 
actual intromiſſions; and that each of chem 
ſhould only be liable for himſelf, and not zn 
folidum ; as the ſaid diſpoſition and aſſignation, 
containing the foreſaid nomination, with ſever 
ral other clauſes, regiſtrate in our court-bonks 
upon the day of, produced, beats. 
 LIKEAS,: the complainers bavicig: accepted; o 
the foreſaid office to be tutors and curators 
the-faid two children, they, in terms of the act 
aun 167, entitled Act anent pupils and 
minors, and their tutors and curators, gave a 
and produced before us inventories f chair 
means and eſtate; as an act made by us kpon 
production thereof, dated the day of 
r laſt, produced; .alſo bears. SICKLIKE 
D. and E. children of the ſaid defunct, prorrehte 
of the firſt marriage betwixt: him and the ſaid 
Ehaving ſome time ago deceaſed, the whole 
means and eſtate; belonging to them did there- 
by tall and accreſce to the ſaid. H. and Las fury 
vivors, in terms of the ſubſtitution contained un 
che fazd deceaſed C. his diſpoſition: Whereupon 
the complainers, as tutars and curators foreſaid, 
did alſo produce before us full inventories of 
che, means and eſtate falling toi the ſaidi pupils 
by che degeaſe of — 


2 9057 
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byrway of eik to the principal inventory for- 
merly given up; as an act made by us upon the 
prddadiion — this faid eik, of che date fubjbined 
to theiforefaid act, alſo bears. MOREOVER; 


the complainers, as tutors and curators forefaid; h 
Have managed and taken care of the means and 


eſtate, belonging, falling, and accreſcing to the 


fad andi I.; and did make and enter into ſe- 
verabrational tranſactions and obligations there= 


anentʒꝭi tending to the utility and advantage of 
their ſaid pupils; and have uplifted and intro 
mitted with ſeveral debts and ſums of money 
belong ing to them; and have alſo partly - 
ployed che ſame in che handsof reſponſible per- 

ſons, and partly otherwiſe neceſſarily expended 
and deburſed the ſame upon their account, e 
cepting the ſum of five hundred pounds Ster- 
ling of balance, which yet remains in their 
hands: As alſo, the complainers have in their 


cuſtody and keeping the ſilver- plate mentioned 


im the judicial inventories, with feveral writs; / 
titles, evidents, and ſecurities; relative to the 
ſaid»rhildren their means and eſtate, as con- 


form td a particular account of charge and dic 8 


2 herewith produced, and held as repeat- 
ed for brevity's faxe. AND TRUE TT 18, That 
H. one of the complainer's pupils, having de- 
ceaſed upon the day of = - years, and 
J his ſiſter having ſurvived: him, the whole 
mearis and eſtate given up in the- judicial inven“ 
toy and eik above mentioned does thereby ac 
creſee and appertain to her; and ſhe having late. 
ly u Ri the he as faid'office of tu- 

tory 
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wry td ear re wh extiner; and feeing 
Ns regis Addi ahdhk. 
rend Wr his intereſt, anent che ſauidoffice 
tutor and cratory; and further, as ta cheär 
5 tranſactions, managements, and intromiſ- 
Bont, by virtue thereof; and to exhibit and de- 
5 liver up to them the faid aill writs and evi- 5 
Aenrs, together with the filver- plate above- 
| mentioned; as alſo to make payment to them 
of the Forefaid balance of five hundred pounds 
Sterling money, deducing always their charges 
and expences in proſecuting: this proceſs, upon 
cheir being ſufficiently! exonered and ſecured 
in manner under written. THEREFORE che 
complainers ought to be fully and completely 
exonered of their ſaid office of tutors and cura- 
tors to the ſaid 7. both as to their intromiſſions 
and omiſſions; and ought to be relieved of 
all -the tranfaRions and obligations made and 
8 granted by them on account of their ſaid pu- 
Pil, in manner mentioned in the {aid iaccount 
of charge and diſcharge; and ought to he , 
p lititer freed and diſcharged of the ſaid offices | 
and obligations in all time coming: And for 
that effect, the ſaid J. and he the ſaid M cher 
huſband, for himſelf and for his intereſt, ought 
And ſhould be DECERNED and ORDAINED, by 
our decreet, not only to ſtabliſh in her perſon 
: fuffcient and valid rights and titles by confir- 
| n, -ſervice; retour, infeftment, and other- 
wiſe, co the ſald ſubjects contained . in thegaid 
e e eik thereto; falling and 


1898 + accreſcing 


- 


| _ e eee 


0 So mow arg net yer.cſtablul 
parium and; to; accept and receiv, 1 Sous 
oatuplainer the forefaid account o a 
concerning their management and 
| ſſions by virtue of their ſaid office of 
tutors and curators to her and the ſaid H. nqy 


come by the ſubſtitution contained in the diſ- 
poſition and aſſignation above narrated;, to- 

- gether with the aforeſaid account of, charge of 
their re-employing, paying, anddeburſing pM 
aich intromiſſions; together alſo with the whole 
-Frits;( evidents, and inſtructions of the ſaid 
accounts, with the foreſaid ſilver- plate, and the 


ing by them, deducing always their haill charges 
ald expenſes laid out and to be laid out by 
chem ãn raiſing and following forth this preſent 
proceſs ;; and thereupon to grant, ſubſcribe, and 
deliver to the complainers, ſufficient and ah 

. diſcharges; of their ſaid truſt, and of all 
they can aſk, crave, or demand from ——. up- 
on account thereof, or upon any account what- 
ever, containing abſolute warrandice; but alſo 
to keep, fulfil, and implement the whole tranſ- 
actions —— obligations entered into by the com- 
plainers during their ſaid offices, upon accgunt 
ofi the ſaid deceaſed H. and her; and to free 
- and relieve, harmleſs and ſkaithleſs keep, the 
complainers thereof, and of all, coſt, fkaith, 


e . there- 


deceaſed; her brother, in whoſe place ſhe is, naw 
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ſum of five hundred pounds Sterling yet reſt- 


dae intereſt, and pen. they may ſuſtain 
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nors, ea erer tutors or curators, or 0771 
reſcribe in ten years after the majority 
hy of the minor. e 
II £ | N OR GO 
E 0 n on 
of Proc Ul Exn1n1710 — 
* 4 SAT aff 1907 
A apparent beir 1200 many privilegesg among 
which is, That ſuch heir, in conſtquenes 
of his right of apparency, may purſue for exhiy 
bition ad deliberandum, againſt all poſſeſſors or 
havers of writings, whether granted-mfavours;. 
of his anceſtors, or by him in favours of gthers3 
that ſo, upon balancing the debts with the 
eſtate; he may be able to form a judgment we 
ther the ſucceſſion be damnqſa vel lucrgſa And 
this-right is competent to the heir at any aim 
before his entry; though, after elapſing oſ i 
any Weber ans, ; this right * action ad eliba . 


randum 
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rndhin is competent not only to an heir of 1 line, | 
oy. Ins Feber to every heir: 'who may be 
charged Seer His predeceſſor. A ſty 7 ok 
4 Turhtrrönts of exKibition ad deln, fol- 
I= aug. o LLE FOR 
— ieee ee _,Efqrs; advocates, Com- 
Ullſfarieb of Eainburgh, c. ſhown to us by 
Ao brother-german of the deceaſed B. THA 
WHERE "His complainer is apparent heir to 
the ſaid deceaſed B. and is likewiſe executor 
decernied by us to him; and, as ſuch, has good 
ant undbubted right to call and purfue for ex- 
hibition ad deliberandum of all the writs, titles, 
ebideiits, and ſecurities, granted to the ſaid de- 
funct, his anceſtors and predeceſfors, of and 
concerning his lands or other heritable ſub- 
jects; or granted by him to any perſon or per- 
ſons, whereby theſe ſubjects may be anyways 
burdened and affected; to the effect the com- 
plainer may deliberate, and be adviſed, whe-' 
ther he may enter heir to his ſaid brother or 
nor AND TRUE IT 18, That C. and D. have i N 
their poſſeſſion the writs and evidents follow- 8 
ing, vz. ¶ Here the writs, evidents, and title=" 
deeds-of the heritable ſubjedts are particularly n 
rated ben ſay,] and generally ſeveral other chart: 
ters diſpoſitions, ſeiſins, ſervices, retours, 0 
bonds of proviſion, which they refuſe to echt 
bit to the complainer: As alfo, the faid defen- 
ders have in their cuſtody ſeveral bonds, bill 
accounts, account- books, and other wvohthess! 
of debe conceived in favours of the defunctk, 
which they alſo refuſe to exhibit; at leaſt th = 
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either had theſe title-deeds or inſtructions of 
debt, or have fradulently put the ſame away, 

or know or ſuſpet where the ſame are. 
THEREFORE, the ſaid C. and D. defenders, 
ought and ſhould be decerned and ordained 
to exhibit and produce in our clerk's hands the 
writs and evidents generally and particularly 
above-mentioned, to the effect the complainer 
may have infpetion thereof, and deliberate 


and be adviſed if or not he may enter heir to 


his deceaſed brother: As alſo, the ſaid defenders 
ought and ſhould be DERCERNEDand ORDAINED 
to exhibit, and deliver upon oath, an inventory 
of the ſaid deceaſed B. his moveable means and 
eſtate, with the bonds, bills, accounts, account- 
books, and other documents and inſtructions 
of debt, to the effect the complainer may give 
up and confirm the ſame before us, in the ſaid 
deceaſed B. his teſtament-dative: And the de- 
fenders ought to be DECERNED and ORDAINED, 
conjunctly and ſeverally, to make payment to 
the complainer of the ſum of ten pounds Sterling 
money, as the expenſe of this proceſs and de- 
creet to follow hereon. HEREFORE, &c.“ 


| Ti LE XVIII. 
9 Procgf of TRANSFERENCE. 


N action of ohferdee! 18 r an acceſſory 
nature. Where, during the dependence of 


: fuir, either party dies, the — before it can 
be 
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be further Procgeded. ., Mut c transferred 


from; the, decgaſed to ſomeſ perſon. 
reprelants him. If the Purſuer he 
called. Tranefercace 4 Gipe; becauſe 
purſuꝶ is an active title, which, muſt be tranſ- 
ferred. from the deceaſed purſuer to bis repre- 
ſentadi ve. Where the Defender dies, it gets the 
name of a 8 Paſſive; becauſe there 
it is the title to Be purſued, which 3 is a paſſive 
title chat falls to be transferred. In a transfe- 
rence. active, the purſuer muſt be previouſly 
ſer ved heir; or if the ſubject in diſpute be move- 
ahle, he muſt make up ſuch titles to it as are 
proper to moveables; for till then, he can have 
no intereſt to demand a et, But an 
action may be transferred paſſive againſt A; de- 
fender's heir, whether he be ſerved heir or not; 
becauſe the wilfulneſs of a debtor's heir ought 
not to bar the creditor from _ conſtituting his 
debt: yet a transference cannot proceed againſt 
the debtor 8 apparent heir till the annus delibe- 
randi be expired. . 
By the act of parliament 1693. cap. 1 15. che 
neceſſity of transferring active is taken away; 
ſo that —— purſuer's repreſentative in the ſub- 
ject may, without any new form of law, inſiſt 
in the principal cauſe, as his predeceſſor might 


have done upon producing a retour, confirmed 


teſtament, or ſpecial aſſignation: but transfe- | 


rence paſſive continues in the former footing, 


becauſe 1 it. 18 n neceſſary to give the heir of — 


5 NY ſed defender previous notice befote the 
088 8 0 fefend, # law-fuit, hich 9 15 * 
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186 - PROCEEDINGS BEFORE Boox II. 
knew nothing of before. The inferior judge 
alone, before whom the principal action depend 
ed, is competent in the action; and where the 
repreſenratives of the party deceaſed do not re- 
fide in the territory of that judge, it is the ſu- 
preme court only that can transfer. A yto of 
the ſummons follows. | 

— — —.—. qr; 3 Com- 
miſlarics of Edinburgh, c. ſhown to us by 4. 
THAT WHERE the complainer ſome time ago 
commenced a proceſs at his inſtance againſt B. 
before us for payment of the ſum of - = - - - - 
Sterling money, as conform to an account 

narrated in the ſummons; in which action the 
ſaid B. appeared and proponed defences, which 
were anſwered by the complainer; and which 
being adviſed by us, a proof was allowed to the 
complainer of his libel and facts in his an- 
ſwers, and to B. a proof of his defences, and 


both parties a conjunct probation, as the ſaid 


ſummons, execution of citation upon the back 
thereof, defences ſigned by the ſaid B. and 
anſwers ſigned by the complainer, interlocutor 
pronounced by us upon the back of the ſaid 
defences, all produced herewith, and held as 
repeated brevitatis cauſa, bear: Thar the ſaid 8. 
having deceaſed upon the - - day of- 
laſt, TRUE fr 18, that C. his brother-german 
repreſents him, by accepting of a diſpoſition 

from him, with the burden of the payment of 
his debts; ſo that, by the law and practice, the 
complainer 3 is intitled to have the action above 
n transferred paſſive againſt the ſaid C.; 
and 
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and ficklike action, proceſs, and execution di- 
rected: thereon againſt the ſaid C. in order that 
the complainer may recover the ſums due by 

the deceaſed B. to him from the ſaid C. who 

repreſents him as aforeſaid. THEREFORE. 
the foreſaid ſummons, at the complainer's in- 
ſtance, againſt the ſaid B. onght to be transfer- 
red paſſive againſt the ſaid C. as repreſenting. 
him in manner foreſaid ; and ſicklike action, 
proceſs, and execution, ordained to be directed, 
raiſed and executed, and decreets and ſen- 
tences pronounced at the complainer's inftance, 
againſt the ſaid C. as could have been directed, 
uſed, and executed, againſt the ſaid B. to the 
effect the complainer may recover payment of 
the debt foreſaid, due by the ſaid B. to him, of 
and from the faid C. who is liable in payment 
thereof, as repreſenting his ſaid brother in man- 
ner forclaid. HEREFORE, &c.“ 


T1TLE XXIX. 
Of Proceſs of Transumvr, 


AN action of tranſumpt, which is alſo of an 
acceſſory nature, is competent to any per- 

ſon who has a partial intereſt in a writing, or 
immediate uſe for it to ſupport his titles or de- 
| fences in other actions, againſt him in whoſe 
cuſtody the writings lies, to exhibit it, that ſo a 
tranſumpt thereof may be judicially made out 
A a 2 | and 
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and delivered to the purſuer. The purſuer's 


title in it is moſt commonly an obligation, ſign- 
ed by the defender, to grant tranſumpts: but 
though there ſhould be no ſuch obligation, the 
action lies, if the purſuer can inſtruct that he 
has an intereſt in the writings, to wit, that they 


make part of the title-deeds of his land; but in 


that caſe, he muſt bear the whole expence of 


tranſuming. After the writings are produced 


in court, juſt duplicates of them are made out, 
collated, and ſigned by the clerk, which are 


called 2 and are by the decree of 
the commiſſaries Gelee to bear as full faith 
or credit as an extract from the record of court. 


As, therefore, an extract from the proper record 


is as effectual as the principal writing, except in 


an action of proper improbation; ſo is a decreet 


of tranſumpt: and when a deed of which an 
extract is produced is objected to on the head 


of falſehood, a warrant is granted to bring the 
original deed from the regiſter. So, when the 
decreet of tranſumpt is queſtioned upon the 
ground of falſehood alleged againſt the writing 


tranſumed, the uſer of the tranſumpt muſt 


produce the principal writing: for which pur- 
poſe, he muſt obtain a diligence againſt havers 
for exhibiting it; and if it is not produced, 
certification will paſs againſt it. | 
The parties chiefly intereſted in the deeds 


to be tranſumed, both granters and grantees, 
or their repreſentatives, muſt either be made 
Parties to the proceſs, or give conſent to. the 
deeds being tranſumed ; but all others who 


pre- 
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pretend intereſt may . cited edictally. A ſtyle 


of the ſummons follows. 
))); ͤ Eds} ee; "do Com- 
miſfaries of Edinburgh, Sc. ſhown to us by 
A. THAT WHERE the complainer has ac- 
quired right to a houſe, garden, and others, 
lying at Corſtorphin in the county of Edin- 
burgh, which 1s part of the lands and eſtate of 
- = - - =, and ſo has intereſt in the laſt diſpo- 
ſition of ſaid eſtate granted by B. to C. of the 
ſame, and therefore has good and undoubted 
right to call and purſue for an authentic tran- 
ſumpt of the ſaid diſpoſition, in order that the 
complainer's right to the ſaid - houſe, garden, 
and others, may be made the more clear; of 
which diſpoſition granted by the ſaid B. to 
C. the tenor follows | Here the full tenor is in- 
ſerted :] And ſeeing the ſaid B. refuſes to give 
tranſumpts thereof to the complainer, who, as 
ſaid is, has an evident right and intereſt therein. 
THEREFORE, the ſaid B. and C. defenders, 
and all others having or pretending to have in- 
tereſt in the ſaid matter, ought and ſhould be 
DECERNED-and ORDAINED to exhibit and pro- 
duce the above diſpoſitions; and being ſo pro- 
duced, to hear and ſee the tenor above inſert, 
ordained to be exactly collated with the prin- 
cipal; and to hear and ſee it found and de- 
clared, that the principal is unvitiated and un- 
fuſpected of forgery; and that the tranſumpt 
thereof, foreſaid, ſhall be as effectual to all in- 
tents and purpoſes, as if the ſame were regi- 
ſtrate in our court- books (except in the caſe of 
cer 
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certification for not production of the ſame in 
an improbation), conform to the laws and daily 


practice uſed and obſerved in _ like caſes. 
HEREFORE, &c.“ 6 


TITLE XXX. 
O Proceſs of Waxening, 


AN action of wakening is alſo acceſſory. Tho? 

the effect of an action which hes over not 
inſiſted in for a year is ſuſpended, and the ſame 

for that reaſon is ſaid to ſleep; yet it may, at any 
time within the years of preſcription, be revived 
or wakened. This is done by the purſuer's 
craving a warrant to ſummon the defender to 
hear and ſee the proceſs wakened: and when the 
defender is thus ſummoned, and compearing 


by his procurator, the purſuer s procurator 


gives him up the proceſs to ſee; and upon his 


- afterwards reproducing the Same in the clerks 


hands, the purſuer's procurator repeats the laſt 
ſtep made in the proceſs before it was allowed 
to ſleep; and craves, that the commiſſaries 
would declare the proceſs wakened; which 1s 
done accordingly. | 


4 


BOOK 


'. BOOK ru THIRD. 


JUDICIAL PROCEEDINGS 
5 BEFORE | 


His Majeſty's Sura lors il hp 
County of EDINBURGH, 


1 1TEE A 
Of the Oer and Jorsprerion of urn. 


GHER IFF is a magiſtrare, or judge ordinary, 

conſtituted by the crown to cognoſce and 
determine in all cauſes competent within the 
particular ſhire or county to which he is 
named. The ſheriff's juriſdiction, both ci- 
vil. and criminal, was anciently very ample. 
For he received in his court the four pleas 
of the crown, when authoriſed by the juſti- 
ciar; Stat. Gul. c. 2.4 5. And he was judge 
competent in declarators of property, in heri- 
tage, and other queſtions of the greateſt im- 
portance; Reg. Maj. J. 1. c. 3, 5. And his ju- 
riſdiction was in ſo far ſupreme, that cauſes 
might be carried by appeal from baron courts 

to chat of the theriff; ” Sue PT, of barons 


* pertains 


i 
1 
! 
{ 
j 
is 
10 
0 
J, 
15 
i 
! 
1 


— 


192 PROCEEDINGS BEFORE Boox II. 


0 pertains do the ſchiref of the countrie, for pleys 


decided in baron courts may be reduced in 
85 ſchiref courts.” Reg. Maj, 1. 1. c. 3.4. 1. J. 3. 
c. 21,22. But upon laying. aſide the old —— 
of appeals, after which advocations and ſuſ- 
nſions were received by the court of ſeſſion 
Fromm all inferior courts indiſcriminately, the 
uriſdiction of a baron was no longer confider- 
ed as ſubordinate to that of a ſheriff. 
Sundry civil cauſes, which formerly fell un- 


der the ſheriff's cogniſance were gradually ap- 
propriated to the court of ſeſſion, after the in- 
ſtitution of the college of juſtice, on account 
either of their importance or their i intricacy. But 
the ſheriff, to this day, judges in all perſonal 


actions upon contract, bond, bill, obligation, 


paction, verbal promiſe, or. otherwiſe, to the 
_ greateſt extent, whether the proceſs be brought 


againſt the debtor himſelf or his repreſenta- 


tives; in actions of rent, forthcoming, mul- 


tiple-poinding; 5 poindings of the ground; and 


in the adjudications of land, when they pro- 


ceed on the renunciation of the apparent heir. 
Alſo the practice has extended his juriſdiction 
to adjudications in implement. He judges 
likewiſe. in all poſſeſſory actions, as remo- 
vings, ejections, ſpuilzies, &c.; in all brieves 


iſſuing from the chancery, as of inqueſt, terce; 


diviſion, tutory, &c.; and generally in all civil 
matters which are not by ſpecial law or cuſtom 


| appropriated to other courts. He is alſo com- 
petent to the authenticating of tutorial and cu- 
ratorial inventories, and ſealing and inſpecting 


the 


Th THE SHERIFF COURT: W 


the repoſitories of dying perſons; ; proceſſes of 
cognition of debt and payment; and to the re- 
giſtration not only, of bonds, contracts, or other 
deeds, which bear a clauſe of regiſtration in the 
books of any judge competent, but of proteſts 
upon bills. Sheriffs are authoriſed by 166, 
c. 17. where a landholder propoſes to incloſe 
any parts of his ground, to appoint at his ſuit 
a viſitation of the marches between him and the 
adjacent proprietors; and, where they are crooks 
ed, or otherwiſe improper for a fence, to ad- 
judge ſuch. part of the grounds as occaſion the 
inconvenience, from one proprietor to the other; 
for grounds of equal value, fo that the fence 
to be made according to the adjudgment ſhall 
be reputed the common march for the future. 
Buy the ſtatute 20 Geo. II. it is provided, that 
| there ſhall be one ſheriff, or ſtewart-depute, in 
each county or ſtewarty ; who muſt be an ad- 
vocate of three years ſtanding, to be appointed 
by the king. Theſe deputies are authoriſed each 
to name a ſubſtitute or ſubſtitutes, either over 
the whole ſhire, or within ſuch a particular di- 
ſtrict of it as ſhall be mentioned in the ſubſti- 
tution; and they may not only hold courts at 
their head boroughs, but itinerant ones where 
they pleaſe, as ſhall be directed by the king, on 
previous notice to be publiſhed at the ſeveral 
churches within the diſtrict where che court is 
to be held. Every deputy muſt reſide perſon- 
ally, for at leaſt four months in the year, with- 
in his ſhire or ſtewarty. All ſheriff-deputes 


r then were or * be appointed, are, by 
B b that 
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chat ſtatute, to hold their offices ad vitam aut 


culpam, after March 1756: till that time a power 
Was given to the crown to appoint them during 


pleaſure; and by later acts, that power hath 
been continued. Sheriff deputes and ſubſtitutes, 


before they enter upon their office, muſt in the 
ſheriff- court take the oaths appointed by law to 


be taken by perſons of public truſt, and which 


mult be recorded in the court-books. The ſhe- 
riff deputes, or their ſubſtitutes, may hold 
courts at any time of the year, as well during 


the vacation of the court of ſeſſion, as n | 


{FE Eg thereof. 


. 


rns Il. 
of the Jever and other Manners oe Court, 


F 8 HE meriff of Edinburgh is an St ma- 
J giſtrate. The gentleman who preſently 


enjoys that office is worthy of the truſt; his 


zeal and activity i in queſtions falling under his 
cogniſance merit approbation. The ſheriff, 
during the time of the ſitting of the court of 


ſeſſion, holds two courts in the week, upon 
Wedneſday and Friday, which meet at eleven 


o'clock. The court is held in the parliament- 


houſe, (in the court- place where the com 
miſſaries of Edinburgh and bailies of Edin- 


burgh alſo hold courts); and during the ſitting 
1 the court, the judge and Procuratora are 
clothed 


„ cont 


) 
3 
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clothed in gowns, and cauſes are conducted with 
order and decorum. ; 

The ſheriff-clerkſhip of Edinburgh, formerly 
in the gift of the keeper of the ſignet, now in the 
nomination of the ſecretary of ſtate for the 
northern department, is during life, or ad vitam 
aut culpam. The gentleman who preſently en- 
joys that office is an advocate. He is by his 
commiſſion authoriſed to nominate a deputy or 
deputies, whoſe commiſſions fall upon the death 
of the principal; and there are at preſent two 
deputies appointed by him, who are alſo named 
ExtraCtors. 

The fiſcal of court is appointed by the ſhe- 
riff. His duty is to purſue in criminal matters, 

either by himſelf in vindictam publicam, or to 
give his concurrence with the private proſe- 
cutor; which concurrence he always 8 
when demanded. 

Thoſe who practiſe before the ſheriff are the 
ſociety of procurators before the commiſſary 
court, (now ſtyled the Society of Procurators of 
| Edinburgh), who were upon the 16th of May 
1765 erected into a ſociety by the ſheriff. They 
are admitted procurators before the ſheriff up- 
on their ſerving an indenture, attending the 
court, and paſſing trials, as particularly men- 
tioned in treating of the members of the com- 
miſſary court. | 

The officers of court are admitted upon peti- Ky 
tion to the ſheriff; and, upon their admiſſion, 
muſt find caution, ated in the ſheriff court- 
books, for the faithful adminiſtration. of their 


office. 
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Sv MMONS, LT applied to Bone, pur- 
ſued before the ſheriff, is a; writ in chat 
judge s name directed to his officers, authori- 
ing them to cite the defender to fiſt himſelf 3 in 
court, to anſwer at the purſuer 8 inſtance, and 
bas propone his defences, : . ._ . 
Perſons convened as defenders muſt be * 
2 2 of a proper warrant or ſummons ſign- 
the clerk. The ſtyle of a ſummons 
ol upon an apen account follows. . . . 
A. B. Eſqr; his Majeſty's ſheriff-depute. for 
the ſhire of Edinburgh, To = - - -- executors 
hereof, conjunctly and ſeverally, ſpecially con- 
ſtirute, greeting: Whereas it is humbly meant 
and ſhown to me by C. THAT WHERE D. is 
juſtly addebted, reſting, and owing, to the com- 
plainer, the ſum of fifty pounds Sterling money, 
for merchant-goods ſold, furniſhed, and deli- 
vered by the complainer to him, conform to 
an account herewith produced, and held as 
. Tepeated for brevity's ſake: And although the 
- complainer: has often defired and — 9 the 
ſaid D. defender to make payment to him of 
the aforeſaid ſum, yet he poſtpones and delays 
foto. * THEREFORE the ſaid D. Aer, 


: ought 


\ 


* 
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© ought and ſhould be decerned and ordained: to 
make payment to the complainer of the foreſaid 
ſum of fifty pounds Sterling money, with an- 
nualrent thereof, nomine dammi, from the date of 
the citation in chis proceſs, and in time coming 
thereafter during the not payment; together 
with five pounds Sterling money, as the ex- 
pence of this proceſs and decreet to follow 
hereon. HEREFORE I charge you, That ye 
lawfully ſummon, warn, and charge, the ſaid 
defender, to compear before me, or my ſubſti- 
"tute, upon the day of-, in the hour 
of cauſe, to anſwer at the inſtance of the ſaid 
complainer : that is to ſay, to hear and ſee 
the premiſſes verified and proven, and decreet 
given and pronounced ut ſupra; or elſe to al- 
lege, &c. With certification, &c. According to 
juſtice. Given at Edinburgh, and ſigned by t the 
vlerkot.copyt; the - day of - = years. 
I) he officer who executes the ſummons, muſt 
deliver to the defender a juſt copy of citation, 
ſigned by him, before two witneſſes ſpecially 
named and deſigned; and that either perſonally, 
or by leaving ſuch citation at the defender's 
dwelling-houſe or place. of reſidence; ; bearing 
at whoſe inſtance the defender is ſummoned, 
and the two diets to which he is cited, the laſt 
of which ought to be an ordinary court-day. 
The execution ought to be written by the of- 
| ficer upon the back of the ſummons, bearing 
the diets. to which the defender is ſummoned ; 
and the ſame muſt be ſubſcribed by the officer, 
and by the witneſſes who were preſent at his ex- 
- eguting the ſummons. 


= At. 
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At the laſt diet of compearance, the -procura- 

tor for the purſuer muſt call the proceſs in court 
| 8 roll; = upon the ſame being called, and 
no appearance made for the defender, the pur 
ſuer 's procurator muſt either crave a proof of his 
libel and account libelled upon, or refer the ſame 


to oath: in which laſt caſe, he muſt crave the 


| ſheriff's warrant for citing the defender pro con- 
fe felſo; which paſſes of courſe. When the warrant ' 
granted, he muſt take out a precept from the 
cet ck is iſſued in name of the judge, and 
ſigned by the clerk, authoriſing the officers of 
court to cite the defender to anſwer pro confeſſo, 
at the purſuer's inſtance; in virtue of which; he 
muſt cauſe an officer ſummon the defender to 
appear upon one diet (the then next court- day); 
and the ſame formalities muſt be obſerved for 
| ſummoning the defender as in the former exe- 
cution. When the execution is returned by 
the officer, the ſame, with the precept, is called 
in court: and upon calling thereof, and the de- 
fender not appearing, the purſuer's procurator 
craves, that the judge -would hold the defender 
as confeſſed; which is done thus: The defen- 
der D. allen and abſent, the ſheriff holds him 
as confeſſed; and decerns.” This decreet can 
be regularly extracted after the expiry of a 
court-day, from and after the pronouncing 
thereof. But in caſe, at calling the action firſt in 
court, appearance is made by a procurator for 
the defender; ſuch procurator (if the defender 
lives within the ports of the city of Edinburgh) 
has to the then next court-day aſſigned to him 
to 
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to give in defences for the defender, and ow 
duce mandate from him: But, if the defender 
reſidence is without the ſaid ports, his 5 
tor is allowed eight days, from the time the pro- 
ceſs was called and given out to him in i 
to ſtate defences. 

On the day aſſigned for ae defender s pro- 
curator to give in defences, ſuch procurator 


muſt produce, in writing, defences for the de- 


fender, both dilatory and peremptor; with a 
mandate, ſigned bythe defender, authoriſing him 
to appear for the defender and propone his de- 
fences. Theſe defences the procurator for the 
purſuer is entitled to ſee, and make anſwers 
thereto: and, if with his anſwers he produces 
any writing in modum probationis of his libel, the 
defender's procurator is in practice allowed to 
reply; to which replies the purſuer's procura- 


tar may duply, provided he has che a au- 


thority for ſo doing. 

The cauſe being Ai the e will 
before anſwer, allow the purſuer a proof of 
His libel and facts ſet forth by him in his an- 
ſwers, the defender a proof of his defences, 
and both parties a conjunct probation; and 


will grant commiſſion to the clerk of court to 


take proof. Upon the interlocutor being pub- 
liely read in court, the purſuer's procurator 
muſt take a precept: wits h, as the former pre- 
cept, iſſues out in name of che judge, and is figh- 
| 42 by the clerk; and is a warrant for citing 

the defender's procurator to hear a day aſſigned 


to prove hinc inde. 8 the * 8 being call- 


ed 


E 


. EhCE'to, ire Moron I ide abe coid- 
in 2 «434 9 2 N 77 71 272 . 8 1 ee Pan 


exebution” being called if to court, hs" with 


On the day ſo aſſigned, the cauſe is read fr * : 


” 
1 1 ” 


UL 


U 


file 22 e mes: t Fur the, jus 


L day to both parties tö 1 


On che day ſo aſſigned, the cauſe i is — 
fröm the dier-book; and if p: 28 60 "irs? 
ti adduce their Proof, they p roducè eat 75 
execution RN VEN "Which ate. 1 | 
virtue of a diligence. Upon the Allis 8050 


arte marked preſent to depone; and their Hos 
ſitious are taken at the hour and 2 8 ficke 
agreed: on betwixt the parties. 

” After the purfuer and defender have you 


| all their witneſſes, the cauſe is moved in cou 


by a roll; hen eutcumductidn. will be 85 5 
ed ed, upon ne motion of . or "thier, party, 


| for concluding proof. 


When the cauſe is dviſed by the jule 6; "ME 
laue 18 reported in public coùrt: and F Lek 
tence of condemnator be pronounced in fa 

vours of the purſuer, his procutator mult Take 
Git fror the clerks a precept, and aſſign td th 
defentler a day to ſee before e of Con 
demnitor; which day is aſſigned accofdii 


che diet-Book; and if the defender's pr 
ratör has notlling further to offer by petition, 
upon application of the eres s procurator to 


che judge, ſentence will — HOT 
If 


CON oh ru | 


a e ppen tua 
of the defender, the defender's 


in Uke manner take out [A] Abbe pt, a 
the purfuer's procurator a d he | 
tence of abſolvitor; and if rh 8 produc. 
rator has nothing further to allege at the day fc 2 
aſſigned, ſentence _ abſolvicor- will be. ou 
nounced. | 55 

There are e only ty two. reclaiming TAIT comer f 
petent againſt a judgment of the ſheriff; 
the ſame muſt, in terms of his act of ſederunt 
the 6th. Febryary 1767, be preſented in court 
within thirty days from the date of the interlo- 
cutor, whether condemnitor or abſolvitor; un- 
der certification that 1 pant will be N 
ſed as in competent. 

If a reclaiming 1 18 produced i in das 
time, the ſame muſt be preſented in court, 
and che other party is entitled to ſee and an- 
ſwer it. And if the petition, upon being adviſed, 
is refuſed, the party in whoſe favours the firſt 
judgment was given, will, upon moving the 
cauſe in court, obtain warrant c extract the de- 
ereet. But if the interlocutor reclaimed judy 
is, upon the petition, altered in whole or in part; 
in that caſe, the interlocutor muſt be follow ed 
forth, and the ſame forms obſerved: as. pr pror 
nouncing the firſt judgment. 

In caſe improbation ſhall be bred 19008 
the executions of procels, the ſame will not be 
received unleſs proponed' by the party who 
makes the eballenge, perſonally, or by his procu- | 
_ * eee for that purpoſe by a 
C c written 


neee RE Boo Wc 


nces of. aling in the Yo probiteu 4 

I the courſe of the procels an wr the 

parties ſhall differ as to facts, the ſheriff, if he 

Faq cauſe, will order both or either of 5 n'to 

ganſes e at cer pe 
court, writing under in 

e Kik to comply with the Kader 15 will 

57 de As. confeſſed.. | Las * 

nc 1 points are e or Aerea 

7 to the oath of the other, che 


| ac by whe 
pen; n WI | has, e but 4 OR 
21 at bis inſtance againſt another, hd ted 
1 e to appear, does not infit n Rid c- 
Ae the diets, of appearauce a1 Fe. 
| e 


ent for the defender to c 


ed. m1 i the 


44 


— 


of — given out or returned judically, 


ſummons duly: executed, 


1 i and egg the pronogting, 
us ny therein contained e 5745 e, 
che An be not extractell the/pur- 
will be allowed to call and Infft ir hiß ac 
22 — without the neceſſity of a 1 5 fummens 

ein upon paying over to the defend 
72 ä for the defender s ut; the fam - 
che prateſtation without the ex» . 
or 2 extract: But if dne proreſtatiqm bo 


not obliged to anſwer bur upon A new fſummom 
and citation upon the ordinary inducie... = 
In all caſes which require extraordinary dif- 

pa aatch, and where the intereſt of parties might 
ſuffer by abiding the ordinary inducie, applica- 
tion by ſummary petition may be made to che 
ſheriff: who will, if he ſee cauſe, ordain the pe- 
tition to be ſerved u pon the defender, anch an. 
ſwers to be made 3 upon ſuch inducic as 


to him ſhall ſeem proper; and he will, 8 


is neceſſarx, pronounce an interdict to be ſerved 
and intimated to the. defender along with, the 


Pl ? +7 4.4 


- Theclerks of court ale ih ld 0 Mugen fre 
cepts of arreſtment, upon e to them a 
e precept always ſet- 
tine forth the ground of the arreſtment. 
In the diet bock kept by e. are mark- 
ed the judicial ſteps, of cet Acts, e 
tences;. and all cauſes are called therefrom 
order as they are therein marked. The cuſto 
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che ct 6 


- exmyadichity, e edle 


1 longer o#haiuia oo | 


per; this ſheriff, upon 8 
grant itaptiomagainſt the procurator fd tepron 
dueing che proceſs, and: the? progurator. againſt. 
whom the) caption is granted is by the e 
Een ware Add. 


cui gif, πννα ti 16 733! any 
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PHE action of mils and Fe the 
1 payment of the rents and profits of a land 
eltate;" "and is ſometimes petitory, and ſome- 
times p v. In either caſe/the action Hen 


| due by them for paſt erops dotvyn- 
wards fröm the time libelled, aud for the hall 
rent of tlie land in ali time coming, as the: nf 
5 thereof thall be proved. It ib co 
only to à p- PPrietc Who has a Kada abr 

pe! by ſeiſin, but to a fimple diſponee or 
Alligne becauſe a right to the rents: is included 
Bally under a diſpoſition of che lands; and 


ee, to an adjudger;/ for an adjudica-!: 


tion 


fe mo W 1 rr and. Sd AG DAa-nk 


ground, for payment to the purſuer of: thalrent | 


— 


a 1 : 2 4 


da are inithe —. e en — 
tho natural poſſeſſors derive their right, parties 
to the ſuit and he muſt» ſupport his claim hx 
| . e — or Giligenoes, preferable to 
| perſon of his bompetitors.. A ſtyle 
mails and dn, Sünden 
eee ht follows! 1 R POE Sic 4 
A. B. Eſqr: his Majeſty's herifi-depi N 
the: ſhire of Edinburgh, He. hon to me by 
C. THAT WHERE, [by-dilpolitioni,: dated he 
day of —+ , granted by O. in favours = 
of the complainer, he the ſaid D. Afor che 85 
cauſes dae ſpecified) fold; alienated, and dif- 
poned to the complainer, his- heirs and aflig- 
nees; heritably and irredeemably, all and Fo 
che lands and eſtate of E. lying in the pariſh of 
St Gnthberts, and county of Edinburgh, with. 
_ thehauſes, biggiings, yards, ee we her = 
pertinents thereof, as the ſamè is boi and 
deſcribed in manner particularly — 
the: ſaid diſpoſition; as the: ſame; containing 
clauſe of abſolute warrandice, aſſignation to 
the rents, —_—— 3 — in 
| themſelves pr omare: ! { AND 
TRUE Ir 18, That F. is tenant and poſſeſſor of 
the: roam and farm of ==y>7 , being part ot 
the faid lands; and is reſting and owing e 
hundred pounds Sterling, as four; years fent 
W W „ * 4 * _ 
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8 2 Tea. 
deſtred and required the (aig: r 
count and clear wich him, and to make pa- 
ment of ſaid ſums; yet they refuſe and poſt- 
pone ſo to do. THERETORE che ſaid Hude 
fender, ought and ſhould beidecerned.andjor- 
Anined to make payment to the complainer of 
che foreſaid ſum of two hundred gar al 
las, as four years rent of ſaid Tue 


| » fond... At TR. 
| — 
hiv-gedleſſion, {rheſe — 0m: fr{t,come and 
dygone!)-A6 allo, che ſaid G. defender aught 
Drexnxzo and ORDAINED to 


for thi the . ie 5 — 25 | 


O 


o - 
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Ti 4 THE SUERIFP/ COURT: - e 
"ne = each term. of Martinmas and Whit⸗ 


payment“ aint nf, 3 o0h of iten 
nds eg as the expence of tkis proceſs 
cl 4 o follow hereon: * Arid it is neeeſ- 
lary chat E late proprietor of the aid Hands, 
and Frpttt whom the purſuer”acquired*right - 
and I. his mother Hferentrix-of à part 
a Re be called for theit intereſt, HERE- 
e.“ 11 „ 1 
action of mails and Bandes founded Upon | 
fory right, differs from the above, which 
is founded upon the petitory right; becauſe, in 
the poſſeſſory, it is ſufficient that the purſuer call 
the natural poſſeſſors as defenders, though he 
1 proprietor; and in queſtions 
k tenants who have derived the right from 
If, he need not produce any other title 
a poſſeſſory action than his predeceſſors 
which is a title ſufficient! to make poſ- 
fell awful. If a third · party appear in the 
Posten with a ſeſin, to defend the poſſeſſion of 
the preſent poſſeſſors; ; it will be incumbent up- 
dcn che purfuer to prove, that he, his predeceſ- 
' ors and authors, have been in the poſſeſſion of 
the rents for ſeven years immediately preceding, 
dach that . he has the benefit of a poſſeſ- 
t: Which poſſeſſory judgment, 
u en eech years poſſeſſion in conſe- 
r pn] of a ſeifiry or a ck; _— this ef- 
otland, That one, chöungn 
a 0 22 Fig); 757 Ant YE * ted chitning 
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| Irma ee e e he mall gen his 
| 24. title: declared void. A ſtyle of a 
| "a> AF mails and dyes” founded upon a 
Lr e p inen N 
. B. Eſqr; his Majeſty's e ne tor 
che lire of Bain h, Sc. ſhown to me by 
Q& THAT WHERE Ie complainer ſtands an 


int: ar the bark chore, Tena of ent 
12 acres or thereby, lying at-, in the 
pariſh of St. Cuthberts and ſhire of Edin- 
burgh, conform to che inſtrumęnt of ſeiſin, 
ö dated che day of- under the hand 
of A. H. notary- public, duly recorded, as the 
ſame produced bears; by 'virtue whereof, the 
complainer has good and undoubred righe-to 
the rents, mails, and duties of ſaid ſubjects 
| one and in time caming: Ax TRU | 
S, That D. is tenant and poſſeſſor of faid ſab 
jectz, and is reſting [thirty pounds Sterling as 
three years rent thereof preceding Whitſunday 
laſt, at the rate of ten pounds Sterling yearly; 
\N ALTHOUGH the complainer has frequently 
_ defired and required the ſaid D. defender, to 
count, clear, and ſettle wich him as to the 
rent; yet he Paſtpones and refuſes ſo to do. 
THEREFORE the ſaid D. defender ought and 
ſhould: be decerned and ordained to make 
ject to the complainer. of the foreſaid ſum of 
| ds Sterling, as three year's rent f 


thirty poun 
ht e [ue add payable at Whitſunday | 
; laſt: 


_ tems) 3 
bee ud Poffehon at Mur- 
. hetttpc and the Nike fam at Whitfunday 
rhereatter, and fo*forth' at each term öf Mar- 
timrks hand Whitſunday uring His poſſeſſion 
(chele terms being firſt come and: bygone e); to- 
gether wätk five pounds Sterling as the expences 
of his pr&ceſs and deereet to > follow h xebn, 
HERRTORE, &“ oP . 
11iBy: hs ſtatute 1696, c. 9. arrears' of Ae 
(or mails and duties) prefebe e in five Jears at- 
ter che tenants removing from the lands. | 


Ni 755 e . 18 34 Aan 
9375 10 0 . SHY e, 
O1 oF ht 1. 1 * L E v. 7 443 Fro: 
3112 2E Lot; Fs: x - „ "eo 
at, , 0 Proc of Ferries mine. nt, 
Hf, W D by BEER © {9490 7: : 


y HEN 2 Gelkbür cannot operate from bis 
. dehtor the payment of what is due to 
Hitti, -by diligence againſt his debtor's perſon ; 4 
He uſt, in virtue of his diligence, attach or 
arreſt the debtor's effects in the hands of third 
irttes; or whatever ſum or ſums of money 
1a be due by third parties to the debtor: and 
when fuch effects or ſums of money are ſecu- 

red by arreſtment, the ſame being an inchoat- 
eck or begun diligence, which of itſelf giyes no 
preference, an action muſt, in order to perfect 
it, be brought by the arreſter againſt the ar- 
reſtee, to make the ſums or other ſubjects arreſted 
förthcoming; concluding, that the arreſtee may 


be deterne to pay to the purſuer the debt, or 
D d deliver 


„ 
4 
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deliver him the goods belongi ing to the common 
debitor which he ſtood poſleſſed of at che time 
of the 1 2 to this action the com- 
mon debtor muſt be made a party, in order that 
he may have an opportunity of objecting to the 
purſuer's ground of debt. A ſtyle of a fum- 
mons of forthcoming follows. 

A. B. Eſqr; his Majeſty's ſherifi-depute for 
the ſhire of Edinburgh, Sc. ſhown to me by C. 
THAT WHERE the complainer having action 
and cauſe intent and depending before me at 


— n he, by virtue of my 


precept of arreſtment upon ſaid dependence, 
cauſed E. one of the ordinary officers of court, 
fence and arreſt in the hands of F. the 
ſum of fifty pounds Sterling money leſs or 
more, due and addebted by the ſaid F. to the 
ſaid D. or to any other perſon or perſons for 
his uſe and behoof, together with all 
gears debts, and Fits of money, in his hands, 
: cuſtody, and keeping, pertaining and belong- 
| ing to the ſaid D.; all to remain in his hands 
under ſure fence and arreſtment, at the com- 
; Plainer' s inſtance, aye and until ſufficient cau- 
tion was found acted in my court- books, that 
the fame ſhould be made forthcoming to the 
- complainer, as accords of the law: In which 
depending action, the complainer, upon the 
day of - - , obtained my ſentence and de- 
creet, at his inſtance, againſt the ſaid D. decern- 
ing and ordaining him to make payment to che 
complainer of the ſum of twenty-five pounds 
rig mene of F with five pounds 
Sterling 


© > 


Tir 5 | Try a rar — ry 


precept of arreſtment upon the Giid Aden 
and decreet afterwards obtained thereon, pro- 


duced, more fully bears. AND TRUE 1T 1s, 
That at the time of uſing the ſaid arreſtment in 
the hands of the fad . he the ſaid F. was 
debtor to the ſaid D. to the extent of the ſums 
arreſted in his hands, leſs or more; at leaſt had 
1 and effects pertaining to him in his cu- 
y to the value thereof. THEREFORE the 
ſaid F. (in whoſe hands the ſaid arreſtment was 
uſed) defender, and the faid principal debtor 
for his intereſt, ought and ſhould be decerned 
and ordained to make forthcoming payment 
and deliverance to the complainer of as much 
of the ſum and others ſo arreſted in his hands 
as will completely ee and pay the ſums of 


money, principal and expences, contained in 


= ſaid diligence before narrated. - MEREPORD, 
2 FI. - - | 

If the efreflenent was alin in liche arreſtee $ 
8 in virtue of a decreet at the arreſter's in- 
ſtance, the ſtyle differs from the former, as will 

appear from the following. 

* A. B. Eſqr; his Majeſty's ſheriff-depute for 
the ſhire of Edinburgh, Oc. ſhown to me by 
C. THAT WHERE th complainer, upon the 
= = = = = day of - - - =, obtained ſentence and 
decreet before me, at his inſtance, againſt D. de- 
cerning and ordaining the ſaid B. to make pay- 
ment to the complainer of the ſum of twenty- 
five MR Sterling money of principal, _ | 

2 ve 


ta: . BErofr Bord rr 


Bis ponds. Sterling of expenſes of plea con- ; 
form to the {aid decreet, containing'aprecept of: 
arreſtment in the end thereof; by virtue here · 
of, the complainer cauſed E. officer of court, 
fence and arreſt in the hands of F. the ſum of 
fifty pounds Sterling money, leſs or more, due 
and: addebted by the ſaid F. to the ſaid D. 
or to any other perſon or perſons for his uſe 
and behoof, together with all goods, gear, in 
his cuſtody and keeping, pertaining to the ſaid 
D. all to remain in. the hands of the ſaid F. 
under ſure fence and arreſtment, at the com- 
plainer's inſtance, aye and until he was com- 
pletely ſatisfied and paid of the ſums of money, 
principal, and expenſes of plea, contained 1 in the 
23 and diligence above mentioned. 
TRUE IT Is, &c. (4s in the nur funk { 


_ HEREFORE, Sd. 


Where the ſubject arreſted 2a ſum of money, 
that ſum is by the decreet of forthcoming de- 
cerned and ordained to be paid to the purſuer 
towards ſatisfying his debt: but where it is a 
certain corpus, or confiſts in goods, the judge, in 
place of decerning the arreſtee to deliver the 
goods themſelves to the purſuer, pronounces 
ſentence ordaining them to be put up to a pub- 
lic ſale, and the price to be paid to Tra and this 
ſentence. does. of itſelf conſtitute in the purſuer - 
à xight in the ſubject arreſted, and excludes iall 
.co-creditors from afterwards carrying off the 

Fabje& by. poinding or otherwiſe. The decreet 
-of forthcoming, - therefore, whatever: the nature 
2 the maderk * * * 1s ni a judi- 


gnation to eee ſobject 

Pn before. the ſentence is carried into exeeu 
tion en ar e eee. 
By ſtatute 1669, 6. 9. a eee pre- 
en is eſtabliſhed in arreſtments, whether 
on depending actions or upon decrees. The . 
preſcribe in five years after ſentence is pro 
ced in the dependence, and the laſt; in n five years 
dene f PT WE" OW GEES Sr ef et 
K 4 =( | ; 1 AP . TETS3'5 - om if . fo 
A 153-3 : 5 | NE e 
irn vI. * dap 

er dec 

o Proc of Morri216.9010DING. dc 


% en 07 %%% Kl 
ö HERE diligence 3 is ſed or hh * 
gainſt a debtor, at the inſtance of two ot 
more different competitors, all claiming fight 
to the fame debt or ſubject, the debtor m 
bring the different claimants into the field by an 
action of multiple or double poinding; ſo call- 
ed, becauſe poinding was a term which an- 
| ciently denoted any diſtreſs or diligence in or- 
der to debate or ſettle their ſeveral preferences. 
This action is moſt frequently brought by an 
arreſtee, 1 in the caſe of ſeveral arreſtments uſed 
in his hands for affecting any ſpecial ſubject; 
or by tenants, in the caſe of \ ſeveral adjudgers, 
all of whom have recovered, or are in the courſe 
of recovering, decreets of mails and duties a- 
ſt them for the ſame rents; here the que- 
dom i is, Who hath the preferable right to the 
rents of an eſtate? This action may be 


by 


. 
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by any of che competitors; in name of the te- 
nants able in the rents; though there ſhould 
in fact be no double diſtreſs, and though le 
tenants ſhould refuſe their concurrence to the 
proceſs, or ſhould even diſclaim it; becauſe the 
hw han eſtabliſhed that action as the proper re- 
| _— For wy ung etting all fuch competitions deter- 
the leaſt poſſible expences to the 


1 Perſons who have any intereſt in 
fabje& in controverſy, though not called in this 
action, may appear and plead their intereſt, 3 ; 
if they were original parties; which is received | 
a 4 general rule in all competitions of diligen 6 
to a ſubject yet in medio, that fo San 
juſtice may be done to to al concerned, and the 


wi protracting of law-ſuirs pre- 
dase Be en a intention of this action i is, 22 : 


ur t che purſuer be only found liable in once 
and ſingle payment. 24h, That the ſeveral par- 
ties called and appearing in the proceſs may 
debate their preferences. And, 34h, That he 
who ſhall be found by the judge to have the beſt 
right, may by the decreet be entitled to the 
full right of demanding the debt or ſubject from 
the Aber or aeg A ſtyle of a ſummons 
of multiple- poinding follows. 

A. B. Eſq; his Majeſty's wherilk-depute for 
| the ſhire of Edinburgh, Cc. ſhown to me by C. 
THAT WHERE the complainer is tenant 
and poſſeſſor of a houſe and ſix acres of ground 
lying at - - , in the pariſh of St Cuthberts 
and ſhire of Edinburgh, which he has poſſeſſed 


| 5 four years preceding Whitſunday BR, 3 a | 


e, THE, SHERIFF; co. ws 


mp all cr, r has Oy to 8 0 Bini rents — 4 
eding Whitſunday .1777; and is only reſting 


ny 
"Ry 


him twenty pounds Sterling money, as the 
year' s rent due for his poſſeſſion from the ſaid 
term of Whitſunday 1777 to Whitſunday laſt 
424 beſides the current year's rent Io will 
due at Whitſunday next 1779; which rent 
the complainer is not in ſafety to pay the ſaid 
D. in reſpect there are two ſeveral arreſtments 
uſed in the complainer's hands, one whereof at 
the inſtance of E. and the other at che inſtance 
of F. as appears by two copies of arreſtment 
herewith produced; and ſeeing the complainer 
18 eee to be doubly diſtreſſed: IHERE- 
FORE the complainer ought only to be found 
liable in once and fingle payment of the ſaid 
rents (the terms of payment being always firſt 
come and bygone) to the perſon who ſhall be 
found to have the beſt right thereto; with de- 
duction always of the expences of this proceſs, 
amounting to the ſumof one pound ten {hillings 
Sterling money, as conform to an account ſub- 
Joined: And the perſons above named, defend- 
ers, ought to be prohibited and diſcharged from 
troubling . or moleſting the complainer in all 
time coming. HEREFORE, Nc. | 
A decreet of preference, grounded on this ac- 
tion, ſecures the purſuer, who makes payment 
agreeable to the decerniture of the decreet, from 
the claims of all perſons whatſomever, The cre- 
ditors or claimants, who were made parties in 
* . have no n left them; but thoſe 


who 


; 1 
n 


1 frudtus bona fide conſumpti, in virtue of uf pho) dy 
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Who were; neithe - called, as defenders, norap- 
peared, for their intereſt, gannot be; hurt. (. 
6 RF recovering from a, third portbn 
han he had in conſequenco of ang. 
neous deereet to Sich they were no partits:: 
FT ben are entitled, if they are found gor have a 
right truly better chan that of the creditar pre- 
ferred, to an action againſt that creditot᷑ for re- 
covering the ſums received by him. But the 
obtaining the decreet Ch the ſame 


| perſon 
ſhauld be afterwards reduced) will be free from 


bygones intermeddled with before citation, in 
the reduction of ſuch decree; the ſame 


amen. 4 7 1584, ts 3. Aae 

N Vert 2 W 1177 9 ii 11 44 
2 341 | 71 22017 f' £6441 
Y ſets r. 1 T L E vi. \ 36 x x4 
Ir" 444 5 5 «il 33 1 4209 


Of Proceſs e coonvriovis CAUSA and AD yobrene 
ION at nn LA enen n 


311% 6x7 ia E 1 
ene 2 * 
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HE actions 2 1 be- 
FT fore the ſheriff, as formerly v chſerned, are; 


udications on a decree — ava 
e called contra. hereditatem gacentem;:anid/ad- 
ications in implement. The firſt are bronght 

unſt t! apparent heir of the debtor, and con- 
Reg And upon the heir's formal - 
by: re W the poſſeſſion within forty. days 

the charge, the — ——— obtain a de- 


Sl. - cree 


| pee hs rd diligence, and upon 


E inbout procuratory. 
of reſignation or pretept 


ed the grantees; aid tieyate — 


to the: granter 's 1 


lem: 3 
4 15 B. Eſqr; his Majeſty's heriff-depure f 
| the ſhire of Edinburgh, &c.; ſhown to me by G. 


THAT WHERE che complainer, upon the- 
day of laſt, obtained ſentence and de- 


ereet before me, at his inſtance; againſt the now 


: deceaſed O. decerning and ordaining the ſaid 


D. to make pa to the eomplainer of the 


ſum of one hundred and fifty pounds Sterling 
money, contained in a bill dated the- dax 


af e „ drawn by the complainer upon and 
L by: the-faid D. payable fix weeks after 
date: Irm, The annualrent of the ſaid prin- 


| cipal ſum from the term of payment contained 
in che ſaid bill, and in time coming thereafter 
durimg the not payment; with ten pounds Ster- 
ling money, as the expence of the — 
and deereet, as the faid decreet produced more 
—— Which n ſum, antavalreits 


/thie adjudidation- The laft; 


3 an implement, are direc 
heirs. of thoſe who = 


to diveſt themſelves; to — the ſubjects dif- 
ponetl may by that diligence be effectually veſt- 


ment. becauſe their purpoſe is to give full force 
ect deeds. The ſtyle of a 


— agenobin e and SHEER fol b 


—— — 
— — 
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| paid. — 1945; Thas,E. 
woken Tanya of theo ſuid D is heir) fexved 
au retourod:wochis ſuidl father; at leaſt lauyful- 
td enter heir ato him within forty 
| ; conform i on pra 3s: the let · 
ers of grneral charge at in- 
ſtance, 3 N IRY | 
andexecutionuponthe back thereof, of ſamedate, 
Hvrewith alſo produced, bear. And alſo Rus 
yr 15; that the complainer has often and divers 
2 deſired and required the ſaid E. o have 
mudle payment to him of the foreſaid ꝓrin 
fam, annualrent thereof, and expences of plea 
[before mentioned; yet he refuſes ſo to do un- 
' 1tefs compelled; [THEREFORE che laid. and 
his tutors and curators, if he any/bas, for itheir 
intereſt) Ouonr and Snourp be Dress 
And OnDAINRD, by my ſentence and decreet, 
re make paxment vo the complainer of the ſums 
of money haill annualrents there- 
o bygone: reſting and unpaid, }. and in time 
4 during the not ln 
Les of p ſpecified. But af the ſaicd K. 
for evading the foreſaid paſſive title of lawfully 
ehurgech to enter heir to his ſaid: father, ſhall 
produce a valid renunciation, ſigned by hi | 
funding to be heir to his ſaid father z yet-ne- 
ho ret 1eleis The com nphai . in er ought and ſhould-have 
my fentence and decreet, FIN DIN, DronRN- 
td, and Dior Amo, che foreſaiua principal 
fum, and intereſt due or that may became due 
tghereupon; and expences::of plea abqvesemen- 
| 8 =o „ true, n eee 


9 ad- 


Wt PHE: SHERIFF COURT: | 9 


addebted, reſting, and owing, by che Laid: D. | 
to che complainer; and that he the: coraplainer | 


huet riglit arid interrſt i in his means and aſtate, 
real nud perſonal, for payment of: theſe ſuma, 
to che effect he the complainer may have ad- 
and ideoreet of adjudication, con- 
= hertditatem-jacentem, et bona: mobilia et immo 


via, which” pertained to ſaid D. at the time 


— to the ſaid E. defender if he 


— — to his daid father 


and not renounced, for payment and ſatisfac- 
tion to the complainer of the foreſaid principal 
fan; annualrents thereof, bygone, reſting and 
unpaid, and in time coming during the not 
payment. And — —ę—p decerned, 


and declared, in terms of and conform to che 


rg ast, 3 %. 2 parl. king Charles II. dated 
er 1674, my fentence and deereet 


— ſhould be 3 and pronounced, 


 ABJUDGING, - DECERNING,' and DECLARING, 
At and HALL: the lands, houſes; and others 

following, viz. ¶ Here tale in the lands particular 
ly which ed to-tbe fn tobe owes 
doetraſi, with the boundings there e to- 
gether with all and fundry diſpoſirions, char = 
ters infeſtments, procuratories, and inſtru- 
ments of reſignation, ſervices, retours, pre- 
cepts and inſtruments of ſeiſin; tacks, and other 
mwrits' and evidents, rights, titles and ſecuri- 
ties whatſomever, made and granted by what- 
ſoever perſon or perſons to and in favours of 


the ſaid D. n 
Le Xt 5 


R 


of his deccaſe, or which might have. pertained 


—— 


— — — 2—. ohaathat.e — - 
PP A A — * , . , 
. * k - 
, 
- 5 4 o 
* 
” 
\ 
- = 


r. 


1 
r y e e . . —— , ͤ— 
* 
. 
— 


: — might have holden the fame 


| e or — che heir renouneing, which, 
by the act 1667, c. a is prorogatad to ten 


* 


ah 10 ee bei 


1 05 


— rinel erer — the. IR: 
2 Deere eee tame Mall e zxtend t 


ho co — lar 


1 
LIKE, the complainer and eee 


to have my 
and OzDalininc the an a che lid Gabe | 
jects and others foreſaid; duely and lauffully to 


infeft and ſeize him and his foreſaids therein, to 
be held of them, ſicklike and as freely in all re- 


ſpecs as the ſaid D. or any of his predeceſſors 
held or might have holden the ſame, or as the 


he entered heir to his ſaid father and not 
renounced. as aforeſaid. -HEREFORE, & c. 
An ac tion upon a decree. cognitions 
ie, in terms of tha àct 162 15 c. vnde 
e be redeemable within ſeven years, by 
udging creditor. either of the dacea- 


The heir himſelf 1 


Jes. 
not be reſtored. againſt: his renunciation, nor 


Wan af io * 


* . 
RS: £4 45 = 
i «© * w—_ 
0 - 
! * 
%* 2 "1 
0 p ; 


| byltbe aer 66g, at; e 0 
lands 4h atl5udged is laid under the ſame ob 
hgatien tochter the achudger, as he Was f 
oldrüntthe caſe) of lappriſings. The ſtyle df 
fſammons of 11 25 101¹ 
lowos : Ah . 2 1% A 78 Vu, F.4 1 1 Ar. Herr. 
B. Eſqr engt 8 ſheriff-depute for 
| the ſhire" of Edinburgh, Vc. ſhown o me 


e —— fe. 4 to — and Pay to 2 
now alfo: deceaſed; the ſum of five hundred 
pounds Sterling: money, and that at the term 
of Martinmas then next to come, with one 
hundred pounds Sterling money of Hquidate 
| in cafes of failzie; Werber alfo with 
che due and ordinary annualrent of the Tait 
4 ipal ſum from the date of the ſaid Heri“ 
table bond to the ſaid term of payment, and 
in all time thereafter during the not payment, 
at two terms in the year, Martinmas and Whit⸗ 
ſunday, by equal portions; with two pounds 
tem ſhillings Sterling money of liquidate penal- 
ty for each term's failzie in payment of ſaid 
annualrent: And for the more ſure payment 
of the aforeſaid ſums, and without prejudice 
to, but in corroboration of, the ſaid perſonal ſe- 
curity, the ſaid D. bound and obliged himſelf, 
and his foreſaids, duly and-validly to infeft 
and ſeize the faid E. and his foreſaids, heri- 
tably but redeemably always in manner chere- 


M . . DAD... 
. Fo | m 
Ul . f 


— 


operzer of s 


faid principal um of fe Tide pods 
fo be uplifted and taken we 


| do terms inthe U pore 7 


6, Beginning thefirſtrerm!'s 


wad hail} SD —— 
y fromthe deed, with e un 
then ſay] all lying within che bar | 
con, pariſh of Sr Cuthberts, ns erty us 
Painbargh — 1 —.— 


| red; but ——— and to b. 
as in manner cherein mentioned: :T Which her 


Oy — oras f 


cepr of ſeifiw therein contained, \eonforthto'kis 
inftrument” of ſeiſin, dated the . day !of 
under — ens” 


Tir: . — cou 223 
and regiſtrated particular regiſter of ſei- 
fangs « at; — 1 — day of -= 2 
ars; In and to which heritable bond and 
Ip 1 ang whole ſums, -prin= 
_ cipah, annvualrent, and liquidate! . penalties, 
lands, and others eie contained, and in- 
feftment following thereon, the lainer has 
undoubted right and title, by diſpoſition dated 
the + of CEN nd years, granted by the 
ſaid deceaſed. Z. whereby (for the. cauſes there: 
in ſpecified), he aſſigned, transferred, and dig 
Poned to and in favours of che complainer, his 
f executor gnees, all and ſundry 
lands, beritages, debt, and ſums of money; 
heritable and moveable, with the whole pro- 
duce thereof, pertaining to him at the time of 
his deceaſe; together with all and ſundry he- 
ritable and moveable bonds, diſpoſitions, char 
ters, and rights of lands, and other writs, evi- 
— and ſecurities, heritable or moveable, 
made and granted in his favours at the time 
of his decraſe, with all action, diligence, 'and 
execution, competent in the premiſſes, as the 
ſeveral writings above- recited more fully bear. 
AND TRUB/IT 18, That the complainer has oft 
and divers times deſired and required F. im- 
mediate. younger brother and apparent heir to 
the ſaid deceaſed. E. and as ggpreſenting him 
upon one or other of the paſſive: titles known 
in lawz at leaſt as lawfully. charged to enter 
heir o him within forty days, eonform to the 
act of parliament, as appears by the letters of 


pavera} charge dared ard cel che- * 
7 
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day bf --- years; and the exdeution th 


upon che back of the letters of fail — 1 
make up proper titles as heir to his ſaid bro» 


ther, and to convey and make over the foreſaid 
heritable; bond and infeftment to the com- 
plainer in implement of the diſpoſition and 


aſſignation before recited granted by his fad 


brother to the complainer: Vet he has hitherto 
failed ſo to do. THEREFORE, che ſaid F. de- 


fender, immediate younger brother of the ſaid 
E. as repreſenting him as aforeſaid, at leaſt as 
lawfully charged to enter heir to him within 


forty days, conform to act of parliament, 


Ovenr and SHOULD. be DECERNED//and OR- 
_ *'DAINED/ to make up proper titles in his per- 
ſon as heir to his brother, and to convey and 


make over to the complainer the above heritable 


bond and infeftment following thereon; and 


that in implement of the diſpoſition and aſſig- 


nation above · recited, granted by the ſaid E. to 


the complainer: But if the lid F. ſHould, for 
evading the foreſaid paſſive title of lawfully. 
charged to enter heir to his ſaid brother, pro- 


duce a renunciation ſigned by him, renouncing 


to be heir to his ſaid brother; chen, and in that 


| _ as aan * afſoilzied — — bthes 


® + ST © 


N to * Dy ff this — 


action of adjudication. competent at his ies 
contra hæreditatem jacentem, et bana mobulia et in- 


mobilia; which pertained and belonged tothe ſaid 


| 6 n at the time of —— op 


| plement 
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A of the diſpoſition and ee 
recited, granted by him to the c AL 
— the foreſaid We and Ul- 
_ p6fition in ſecurity, and whole ſums, principal, 
afiualrent, and liquidate penalties, and whole 
lands, tenements, and others therein contain- 
ed, and infeftments following thereon, and 
whole clauſes of the ſame, and particularly; but 
Prei judice to the generality foreſaid, the unexe- 
cuted procuratory of reſignation contained in 
the ſaid heritable bond, add the ground-right 
and property of the ſame, together with the 
rights and ſecurities thereof, Ouonr and 
SHOULD be ADJUDGED from the ſaid F. as 
lawfully charged to enter heir in general to his 
ſaid deceaſed. brother, and all others having or 
pretending to have right thereto, and DECERN- 
ED and DECLARED: to pertain and belong to the 
lainer, his heirs and aſſignees whatſo= 
ever, heritably and irredeemably- in time co- 
ming. And ſicklike the e e and his 
foreſaids ought to have my ſentence and de- 
ereet decerning and ordaining the ſuperiors of 
the ſaid ſubjects duly and validly to iafelt and 
ſeize him and his foreſaids therein, to be held 
of them ſicklike and as freely in all reſpects 
as if the ſaid deceaſed. E. held or might have 
holden the ſame, or as if the ſaid F. defender 
might have holden the ſamethimſelf had he | 
entered heir to his brother and not renounced 
as aforeſaid. - HEREFORE, .. 
In an adjudication in ene there is no 


"es! for a legal reverfion, or of a right to re- 
4th Ff deem 


— 
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deem within a certain time; for i it is led, not 
for the nenden: of a debt, but to give full ef- 
5 fect to 1 >rfect grant made voluntarily i in 
favour of the adjudger, It therefore carries 
from the granter the tubje. diſponed, abſo- 
lutely and irredeemably, in the ſame manner 
as if the diſpoſition had been voluntarily per- 
fected by the granter himſelf; and ſo leaves no 


room. for any reverſion, unleſs a reverſion had 


been ſtipulated in the deed for the fulfilling of 
which the adjudication. was led; in which 
caſe, the conventional reverſion muſt ſubſiſt, 
being an original condition of the right. 
| On the ſame principle, che retractus feudalis, 
or option competent to the ſuperior to redeem 
upon payment of the debt to the value of the 
3, can have no place in theſe adjudications, 
and no adjudication of any other kind can be 
preferred pars paſſu with them. 
The abbreviates of adjudication, which by 
Regul. 1695, art. 24. are enjoined to be ſigned 
by the lord ordinary, are there ſaid to be ſub- 
ſtituted in place of the former allowances. Of 
conſequence, that regulation was limited to ſuch 
adjudications as had formerly been in uſe to be 
allowed to the excluſion of adj udications againſt 
the hereditas Jacens, upon. which allowances 
had in no period of time proceeded ; but that 
injunction” is now, by 2757 regul, 1696, ex- 
preſsly extended to adjudications contra heredi- 
atem jacentem. Since that time it has been the 
general practice, where adjudications cagnitioni⸗ 
ye or in LS a ay: ee Dy he 
* erim, 
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ſheriff, to get the abbreviates of them figned by 
him and recorded in the bill-chamber as the 
taw directs. And where they have no abbre- 
viates, the court of ſeſſion refuſes to grant let- 
ters of horning ee ſuperiors. 


5 r vin. 
& Proceſs of - Pane the ov. ys 


[ves RY perſon who bay a debt ſecured upon 
land, or, as it is commonly expreſſed, a de- 
bitum funds, whether the fecurity be conſtituted 
by law or by paction, is entitled to an action for 
poinding all the goods on the lands burdened, 
in order to his payment; even though the ori- 
ginal debtor ſhould have been diveſted of the 
property in favours of a ſingular ſucceſſor, af- 
ter granting the creditor ſecurity. . 
An action of poinding the ground 1 is compe- 
tent to an annualrenter, for the arrears of inte- 
reſt due upon his infeftment; to a ſuperior, for 
his feu-duties; and, in general, to all creditors 
in debts which make A real burden * the 
lands. 
It is incumbent upon 10 purſuer of a W 
ing of the ground, not only to make the tenants 


5 and poſſeſſors parties N but alſo he muſt 


make the proprietor; for ſuch proprietor has an 
intereſt to ſhow cauſe why the diligence ought 
Not to proceed. Where, therefore, Jands are held 
in wadfer, it is the wadſetter who is the pro- 

» 12 | prietor 
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prietor that muſt be called, not che reverſer; 
and as there is no perſonal concluſion in che 
ſummons againſt the defenders, the ſole intent 
eee de that the eee ee ee 
may be ſubject to the purſuer's diligence. A | 

ſtyle of which ſummons follows. 

HA. B. Eſqr; his Majeſty's ſheriff-depute fre 
_ .the ſhire of Edinburg h, &c. ſhown to me by C. 
THAT WHERE, upon the - - - day of - - - - 
laſt, the complainer was infeft and ſeized 3 in all 
and haill an yearly annualrent of fifty pounds 
Sterling money, being the agreed A | 
that correſponded to the principal ſum of one 
thouſand pounds Sterling money, to be uplifted 
at two terms in the year, Whitſunday and Mar- 
tinmas, by equal portions, forth of all and haill 
the lands of - - = - , with the houſes and 
biggings, yards, males, moors, meadows, and 
pertinents thereof, belonging to D. lying in 
the pariſh of St: Cuthbert s and county of E- 
ee and forth of any part or portion 
thereof, readieſt mails, Sang profits, and du- 
ties of the ſame; conform to the inſtrument of 
ſeiſin, dated the day of - - years, un- 
der che hand of R. B. notary-public, duely re- 
corded, as the ſame produced more fully bears; 
Which lands and others are ſet in 3 by the 
ſaid D. to E. AND TRUE IT, 1s, That of the fore- 
ſaid annualrent, there is reſting owing and un- 


paid, at Whitſunday laſt, the ſum of ſeventy- 


five pounds. 1 ang as three half-years annual- 
rent preceding the ſaid term; which the ſaid D. 
1 4 E. are holden ne and ought. and ſhould 

AS make 
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make payment thereof to the complainer, and 
alſo of the annualrents ariſing due in time co- 
ming. 'THEREFORE, my ſentence and decreet 
ought to be given and pronounced againſt the 


| ſaid E. as the preſent tenant in the room and 


lands aforeſaid, and againſt the tenants and 
poſſeſſors thereof to come; DECERNING and 
ORDAINING the officers of the ſaid county, and 
all meſſengers at arms, officers in that part, con- 
junctly and ſeverally, to paſs, ſearch, and ſeek 
for, che corns, cattle, goods, gear, houſehold 
pleniſhing, and others being, or that ſhall hap- 
pen to be, upon the ground of the ſaid room 
and lands, and within the houſes and biggings 
thereof; to be poinded and appraiſed, and pen- 
ny made thereof, to the avail and quantity of 
the foreſaid ſam of ſeventy-five pounds Sterling 
money, due preceding the ſaid term of Whit- 
ſunday laſt; and of the foreſaid ſum: of fifty 
pounds Sterling yearly, payable at the ſaid two 
terms, Martinmas and Whitſunday, by equal 
portions, in time coming, beginning the firſt 
term's payment thereof at Martinmay next to 
come in this .preſent year - , and yearly 
and termly thereafter at Whitſunday and Mar- 
tinmas aye and while the lawful redemption of 
the ſaid annualrents and penalties thereto ef- 
feiring mentioned in the heritable bond nar- 
rated in the before-mentioned ſeiſin; and make 
the complainer fully ſatisfied and paid thereof, 
(the terms of payment being always firſt come 
and bygone). HEREFORE, &c.“ 
When a decreet 1 is once recovered upon this 
action, 
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action, and letters of poinding iſfued in con- 
ſequence thereof, the letters are put to execu- 
tion without any previous charge on the decreet 
againſt the tenants to make payment; for as 
chere is nothing decreed againſt the eee 
there can be no warrant for ſuch charge. ' // 
poinding of the ground may therefore — 
2 the proprietor's apparent heir, without 
7 ing him to enter; becauſe /it is not the 
ſe of the action to make the defender per- | 
y liable. It is the lands that are princi- 
— conſidered, and not the heir, from whom 


| uothing's demanded. | 


The defenders in this action are a+ rties, 
not as debtors to the purſuer, otherwiſe there 
would be a perſonal concluſion againſt Abe; s 
but as having intereſt in the lands affected by 

the diligence. Therefore letters of poinding, 
being once granted, are effectual for recovering 
payment, not only of the intereſt due at iſſuing 
the letters, but of that which may afterwards 
become due at executing them, as long as the 

purſuer is alive; though both the proprietors 
and the natural poſſeſſors cited in the action as 
defenders ſhould be dead or removed from the 
lands. Nothing can be poinded upon a decreet 
for poinding the ground, but what belongs ei- 
ther to the proprietor of the ground, or his te- 
nant: Goods, therefore, brought upon the lands 
| by rangers, are liberate from that . 


Pr 
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e den 1 Ix. 


of mute of Tenants: in terme of the 
e 


1 


Tr HE ancient order of removing was thus, 
The landlord of the ground verbally inti- 
mated to the tenant to remove at the next Whit- 
ſunday; and the only ſolemnity requiſite was, 
that, before the ſaid term, he appeared before 
the door of the tenant with a wand in his hand, 
which he broke in two, as a ſymbol of his break- 
ing the tacit relocation betwixt them; and if 
the tenant did not remove voluntarily, the land- 
lord, the ſecond day after Whitſunday, expelled 
the tenant brevi manu, or at leaſt laid out ſome 
of his goods to complete the ſolemnity of his 
removing, Cr. I. 2. d. 9. Hence aroſe many” 
quarrels, violences, and breaches of the public 
peace. To put an end thereto, it was enacted 
by ſtat. 1555, c. 39. That, previous to the re- 
moving, e landlord ſhould ſign a precept of 
warning, commanding his officer (who is any 
perſon he pleaſes to chooſe) to warn, in his name, 
the tenant to remove himſelf, family, and effects, 
from off the ground, at the term of removing 
preſcribed i in the tack; with certification, that, 
in default thereof, he 0 be held a violent 
poſſeſſor - 
The manner of executin 8 the precept of 
\ 7-33 warn- 
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LY warning is ſpecially ſet down in the ſtatute. 


It muſt be ſerved againſt the tenant himſelf, 
either perſonally or at his dwelling-houſe ; and 
à copy, if he was not perſonally warned, deli- 


vered to one of his family; or affixed upon the 


door of his houſe. The precept muſt alſo be 
executed upon the ground of the lands, a form 
_ uſed in all real executions affecting lands; and 
afterwards read in the pariſh- church where the 
lands lie, on a Sunday before noon, in the time 
1 Preaching or prayers, and a copy fixed upon 
che moſt patent door of the church; all which 
copies muſt be ſubſcribed by the officer, and 
his execution muſt bear the whole procedure 
aforeſaid, and be duly ſubſcribed by him and 
the two "witneſſes to the execution. 2 5th Jo 
f 2631, "Ramfay. | 
The whole 1 180 5 e mut. be 
uſed forty days before Whitſunday, though 


the term of the iſh ſhould be Martinmas or 


Candlemas; becauſe, as Whitſunday is (at 
leaſt was at the date' of the ſtatute) — ordina- 
ry tertn of entry over the greateſt part of Scot- 
land, ' tenants would not otherwiſe have had a 
reaſonable time for providing themſelves in a 
farm elſewhere. The forty days before Whit- 
ſunday muſt be ſo computed as to include nei- 
ther the term- day, or the day on which the 
warning was uſed; C. I. 2. d. 9. F 2:: And by 


act 1690, c. 39. the legal term of removing 18 


declared to be the fifteenth day of May.” A 
ſtyle of a precept of warning and execution 
thereof followe. | 8 

| « J, 
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&« 1, C. heritable proprietor of the lands and 
others underwritten, to. - = = == =, executors 
hereof, conjunctly and ſeverally, ſpecially con- 
ſtitute, greeting. It is my will, and J require 

you to paſs and lawfully warn and charge D. 
tenant and poſſeſſor of the lands of-, 
lying within the pariſh of St Cuthbert's ans 
ſhire of Edinburgh, to flit and remove him- 
ſelf, wife, bairns, ſervants, ſubtenants, cot- 
tars, and dependants, goods and gear, forth 
and from the foreſaid lands poſſeſſed by him, 
to wit, from the lands of - = - -, houſes, big- 
gings, yards, moſſes, moors, meddows, parts, 
pendicles, and pertinents thereof, and to leave 
the ſame void and redd at the term of Whitſun- 
day next to come; to the effect I by myſelf, or 
others in my name, may then enter thereto, 

and peaceably poſleſs, bruik, and enjoy the 
ſame, ſet, uſe, and diſpoſe thereof at pleaſure. 
This ye do, by delivering a copy or ſchedule: of 
the ſaid precept of warning to the ſaid D. per- 
ſonally; or, if he cannot be got perſonally, by 
leaving the like copy or ſchedule within his 
dwelling-houſe, to be delivered to him; and 
by open proclamation and public reading of 
this precept, at the moſt patent door of the pa- 
riſh-kirk of St Cuthbert's, before noon, imme- 
diately at diſſolving the congregation from 

prayers or preaching; and leaving or affixing 
another ſchedule or copy of the ſaid warnin 
upon the moſt patent door of the ſaid church; 
all this to be done in the ordinary form: And 
that e make certification to the ſaid D. * 
| Gg | 


* 
EFF ⅛ͤ—d!ͤ 3] 
. ” Wor - * 7 
* 
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for violent profits, and all damage and ex- 


you, conjunctly and feverally, my full power 
by this my precept. In witneſs whereof, I have 


_ theſe witneſſes E. and F. writers in Edin- | 
here e 


execution upon the back of the precept, thus: 


within precept, paſſed at command thereof, and 


move himſelf, wife, bairns, ſervants, te- 


if he fail to remove, he ſhall be liable to me 


pences that I ſhall ſuſtain or incur therethrough. 
The which to do, I commit to you and each of 


written and ſubſcribed theſe prefents, at Edin- 
burgh, the - - day of - years, before 


When the officer has executed the precept i in 
terms of the will thereof, he ought to write his 


r SE, 20.06 
ficer in that part, ſpecially conſtitute by the 


lawfully warned the within D. to flit and re- 


nants, cottars, and dependents, goods and gear, 
forth and from the foreſaid lands - - - - - i 
houſes, biggings, yards, moſſes, moors, mea- 
dows, parts, pendicles, and pertinents of the 
fame poſſeſſed by him, and to leave the fame 
void and redd, at the term of Whitſunday next 
to come; to the effect the within C. heritable 
proprietor thereof, by himfelf, his tenants and 
fervants, in his name, and by his commiſſion, 
may then enter thereto, and peaceably poſſeſs, 
bruik, and enjoy the fame, ſet, uſe, and diſ- 
poſe thereof, at his pleaſure; i wich certification 
to the ſaid B. if he failed to remove, he would 
be liable to the ſaid C. for violent profits, and all 
damages and —— he ſhould ſuſtain there- 
through. 
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through. This I did, by delivering a copy or 
ſchedule to the faid D. perſonally apprehended; 
and by leaving another copy of the ſaid warn- 
ing upon the ground of the ſaid poſſeſſion, 
fixed toa ſtick, which was ſtuck in the ground, 
all upon the = - day of =—--- ; and by 
open proclamation and public reading of the 
within precept at the moſt patent door of the 
pariſh-kirk of St Cuthbert's, on the day of 
abs ſaid month, being a Sunday, and in the 
forenoon, immediately at diſſolving the con- 
gregation from prayers and preaching, and in 
audience of the ſaid congregation; and by lea- 
ving and affixing another copy of the ſaid 
warning for the ſaid D. upon the door of the 
ſaid kirk, all the ſaid copies of warning being 
ſubſcribed by me, and bearing the reſpective 
dates, and the names and deſignations of the 
witneſſes following, after the form and tenor of 
the within precept of warning in all er Be- 
fore theſe witneſſes - - - and. 
The act anent warnings bears, that it ſhall 
be uſed againſt the tenant perſonally, or at his 
dwelling-place: and therefore, even although 
he is out of the kingdom, if he has a dwelling- 
houſe within it, the warning may be ſerved 
there; 20th February 1666, M* Briar. But if 
the tenant has no domicile within the kingdom, 
then neceſhty requires, that the warning muſt 
be on fixty days by letters of ſupplement at the 
market- croſs of Edinburgh, pier and ſhore of 
Leith, as in other executions againſt perſons out 
of the kingdom. : 
'G 2 "7 17111 
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T1ITLE Ms 


OF, Proeh of Remorine upon the 48 if Sederunt 


mee December 1756. 


IN every caſo whole warning» was 1 me 1 
it behoved the landlord, by our former law, 

to obſerve ſtrictly the Whole order preſcribed by 
the act 1555: but becauſe tenants frequently 
took occaſion from the multitude of forms pre- 


ſcribed by that act, to object nullities in the 


order of warning, which was attended with 


numberleſs inconveniences both to the landlord 


and tenant; the lords of council and ſeſſion, 
by their act of ſederunt the 14th December 
1756 years, leaves it in the option of the heri- 
tor, either to uſe the order preſcribed by 1555, 
c. 39. or to bring his action of removing againſt 


the tenant before the judge- ordinary, ſo as it 
may be called in court forty days before Whit- 


ſunday preceding the iſh, which is by that 
act of ſederunt declared equivalent to a warn- 
ing executed according to the direction of the 
ſtatute; ſince which act of ſederunt, warning 
in terms of the ſtatute 1555 has been but ſel- 
dom uſed, as the proceſs of removing is not 
only more expeditious, but leſs liable td chal- 
lenge. - A {ſtyle of a ſummons, of removing fol- 
lows. 

"T7 4 B. Eſq; his Majeſty 8  ſheriff-depute for 
the 


Wann 
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the ſhire of Edinburgh, &c. ſhown to me by C. 
THAT WHERE the complainer 18 heritable 
| proprietor of the lands of-, lying in the 
pariſh of St Cuthbert's and county of Edin- 
burgh; and in which lands he ſtands infeft and 
ſeized, conform to the inſtrument of ſeifin in 
his favours, dated the - - day of - - - years, 
under the hand of R. B. notary-public, duely 
recorded, herewith produced: That by act of 
ſederunt of the lords of council and ſeſſion, 
dated the 14th December 1756, it is declared, 
That it ſhall be lawful to any heritor, or other 
ſetter of a tack, in his option, either to uſe the 
order preſcribed by the act of parliament made 
in the year 15 55, entitled Act anent the warn- 
ing of tenants, and thereupon purſue a removing 
and ejection; or to bring his action of remo- 
ving before the judge- ordinary; and ſuch action 
being called before the judge- ordinary, at leaſt 
forty days before the term of Whitſunday, ſhall 
be held as equal to a warning executed in terms 
of the foreſaid ſtature: AND TRUE IT 1s, That 
D. is tenant and poſſeſſor of che foreſaid lands; 
and although his tack expired upwards of 
twelve months ago, yet he refuſes to remove 
from the poſſeſſion. THEREFORE the ſaid 
D. defender, ought and ſhould be decern- 
ed and ordained to flit and remove himſelf, 
wife, bairns, ſervants, ſub-tenants, lodgers, 
cottars, and dependants, goods, and gear, forth 
and from the foreſaid lands of - - , with the 
pertinents, and to leave the ſame void and redd 
at the term of Whitſunday next to come _ 
5 - 


. 
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this. preſent year = =; to the effect the com- 
plainer, or others in his name, may then en- 
ter thereto, and Peaceably poſſeſs, bruik, and 
enjoy the ſame in all time coming hereafter, 
| — to the law and daily practice uſed and 
obſerved in the like caſes. HEREFORE, &c.“ 
A landlord's title to proſecute a removing, be 
it good or bad, cannot be queſtioned by a te- 
nant who derives his right from him; but if 
the proprietor is to inſiſt againſt tenants or poſ- 
ſeſſors who derive their right from others, ſei- 
fin 3 is, by our cuſtom, a neceſſary ritle in remo- 
ving. Seiſin is not neceſſary when the pur- 
ſuer's right is founded on the terce or courteſy, 
theſe being legal rights perfected without ſei- 
fin. A ſeiſin is of itſelf a ſufficient title for re- 
moving poſſeſſors who cannot ſhow a better; 
but if the defenders have a real right in che 
lands, the ſeiſin is not held as ſufficient, with- 
out producing the relative charter. And the 
purſuer muſt be infeft, not only before the ac- 
tion of removing be commenced, but alſo from | 
the date of the precept of warning. | 
The tenant, before he be admitted to plead 
any defence againſt the removing, which can- 
not be inſtantly verified, muſt give ſecurity to 
pay the violent profits to the purſuer in caſe his 
defences ſhould be repelled ; 1555, c. 39. They 
are called violent profits, becauſe they become 
due on the tenants forcibly or eee 
detaining the poſſeſſion after he ought to have 
removed; for whatever is done without proper 
warrant or authority, is by law een vio- 
lence. 
rn 
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TITLE XI. 


Of. Proceſs for e the IX TTA Ver * a Tack, 
in terms of the Act of Sederunt 1 WT December 


1756. 


= TCE may be evacuated while 5 are 

yet current, by the tenant's running two 
full 1 rent in arrear: And the ſaid act of 
ſederunt declares, that the ſame irritates the tack; . 
alfo that it is lawful for the heritor or ſetter | 
to declare the irritancy before the judge ordi- 
nary, and to infiſt in a ſummary removing be- 
fore him; and ir ſhall be lawful for the judge- 
ordinary to find the irritancy incurred, and to 
decern in the removing accordingly. The ſtyle 
of a ſummons for having a tack declared irri- 
tated, and of a removing, follows, 

J. B. Eſq; his Majeſty's ſheriff-depute for 
the ſhire of Edinburgh, c. ſhown to me by C. 
THAT WHERE by tack, dated the - day of 
- = =, entered into betwixt the complainer up- 
on the one part, and D. upon the other 
the complainer thereby ſer to the faid D. all 
and haill the room and farm of - - - -, with 
the houſes, biggings, yards, parts, pendicles, 
and pertinents thereof, lying in the pariſh of 
St Cuthbert's and county of Edinburgh; and 
that for the ſpace of nineteen full and complete 
years from and after Whitſunday 1775, which 


18 
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perils k Ac 


ared to be his entry thereto: * 


«the 
* 


is thereby dec: 


upon the other part, the. aid D. bound an 


obliged him to make payment to the ret - 
—— of — ſum of fifty pounds Sterling 


money yearly of 8 : and that at two 


terms in the year, Martinmas and Whitſunday 3 
by equal portions, commencing the firſt term's 
payment at Martinmas 1775, for the half year 
immediately preceding, and ſo forth termly 


"thereafter during the currency of the ſaid tack : 
| Declaring, that if the ſaid D. ſuffered two years 


rent or tack-duty to run on unpaid, then and 


in that caſe the tack is declared void and null; 
as the ſame, containing a penalty of twenty 


ounds Sterling, in itſelf produced more fully 
rs. That by the act of ſederunt of the odds 


of council and ſeſſion, dated the fourteenth day 
of December 1756 years, it is, inter alia, ſtatute 


and ordained, That where a tenant hath ! irrita- 


- ted the tack, by ſuffering two years rent ro be 


in arrear; it ſhall be lawful for the ſetter or 
heritor to declare the irritancy before the judge- 


ordinary, and to inſiſt in a ſummary removing 


before him; and it {hall be lawful for ſuch 


judge- ordinary to find the irritancy incurred, 
and to decern in the removing, any practice to 


the contrary notwithſtanding: AND TRUE 17 


18, That the ſaid D. defender, is reſting and 
owing to the complainer the ſum of one hun- 


dred pounds Sterling money, as two years of 
tack- duty of ſaid lands due and preceding 


Ae laſt 1778, which he refuſes to pay 
N often IVE" ſo that, in terms of the 
before 


- 


- 
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before narrated act of ſederunt, the ſaid defend- 
er has irritated the tack granted by the com- 
tohim. THEREFORE it lie to be 
12 and declared by my ſentence and de- 
creet, That he the ſaid D. defender has irritated 
his faid tack by ſuffering two years rent to be 
in arrear: And which being ſo found and de- 
clared, the ſaid defender ought and ſhould be 
decerned and ordained inſtantly to flit and re-+ 


move himſelf, wife, bairns, ſervants, lodgers, 
ſubtenants, cottars and dependents, goods and 
gear, forth and from the ſaid room and lands 


of - - - -, houſes, biggings, yards, parts, pen- 
dicles, and pertinents thereof, lying as afore- 


ſaid ; and to leave the ſame void and redd, to 
the effect the complainer, or others in his name, 


may then enter thereto, and peaceably poſſeſs, 
bruik, and enjoy the ſame, in all time coming 


thereafter; conform to the law and daily prac- 
tice uſed and obſerved in the hike cules. ere 


FORE, &c.” 


TirLE XII. 


07 Proceſs of RE MOVING upon the Act 14th De- 
cember 1756, upon the head of the Defenders 
leaving h his Farm unlaboured. | 


* that 4c of derm it is deckirad; that 
| where a tenant ſhall run in arrear 'of one 
* year's rent, or ſhall deſert his poſſeſſion 

2 and 


as — —— — - 
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the lands, to bring his action againſt the 
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- and leaye it unlaboured at the aol ten 75 i 
bouring; in theſe, or either of cheſe « <a 


ſhall;be.lawfulto the heritor or other a of 


before: the judge-ordinary, who is thereby em- 
powered and required to decern and 1 0 the 
tenant to find caution: for the arrears; and for 
payment of the rent of the five crops following, 
or-during the currency of the tack if the rack 


is of a ſhorter endurance; than five years: . 
which caution muſt be found within a cer- 


tain time, to be limited by the judge. Failing 


ol the tenant's finding ſuch caution, the judge 


is empowered to decern the tenant ſummarily 
to remove, and to eject him in the ſame man- 


ner as if the tack was determined, and the te- 
nant legally warned in terms of the ſtatute 1555. 
Follows a ftyle of a ſummons of removing upon - 


that clauſe of the act of ſedurunt. 
A. B. Eſq; his Majeſty's ſheriff-depute for 
the ſhire of Edinburgh, &'c. ſhown to me by C. 
THAT WHERE, ho tack dated the - - - day 3 
- = = =, entered into betwixt the complainer up- 


on the one part, and D. upon the other part; 
the complainer thereby ſet to the ſaid B. all” 


and haill the room and farm of - = , with 
the Houſes, biggings, yards, parts and pendicles 4h 
thereof, lying in the pariſh of St Cthbert's and 
county of Edinburgh, and that for the ſpace 


7 after Whitſunday 1775, which is chereby de- 3 


clared to be his entry thereto; and, upon „ * 
r g MA ſaid D. N15 and obliged him 
„ o7 mom” | OM TOs ta 
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— 


$ 
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© Payment to the complainer of: the futh 
7 fifty pounds Sterling money yearly of tac 


duty, and chat at two terms in the year; Mar- 


tinmas and Whitſunday, by equal portions, 


commencing the firſt term's payment at Mar- 


tinmas 1775 for the half- year immediately pre- 


ä ceding, and ſo forth termly thereafter during 
the currency of the faid tack, as the ſame con- 
taining a penalty of twenty pounds Sterling 


in itſelf produced more fully bears: And by 
the act of ſederunt of the lords of council and 


ſeſſion, dated 14th December 1756 years, it is 

enacted, That where a tenant ſhall run in arrear 
of one full year's rent, or ſhall deſert his poſ- 
ſeſſion, and leave it unlaboured at the uſual 
time of labouring; in theſe, or either of theſe 
caſes, it ſhall be lawful for the heritor or other . 
ſetter of the lands to bring his action againſt 
the tenant before the judge- ordinary, who is 

thereby empowered and required to decern and 


ordain the tenant to find caution for the ar- 


rears, and for payment of the rent of the five 
crops following, within a certain time, to be li- 
mited by the judge; and, failing thereof, to de- 
cern the tenant fummarily to remove, and 1 7 
eject him in the ſame manner as if the tack was : 


| determined: AND TRUE 1T 18, That the ſaid D. 


defender is not only in arrear of rent, being 
owing the complainer ſeventy-five pounds 
Sterling money, as arrears due- preceding 
Whitſunday laſt 1778; but has likewiſe de- 
ſerted his poſſeſſion, and ſuffered part of the 


2 to wit, a field of wheat, to lie unla- 
AS . 
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boured- THEREFORE, in terms of and 74 
form to the of ſederunt, the ſaid D. 
defender ou 1 ſhould a and 
ordained to 1 ſufficient caution to pay 
the complainer the foreſaid ſum of ſeventy- 
fire pounds Sterling money, being the arrears 
Sr rent or tack- duty due by him to . 
p ner preceding Whitſunday laſt, as alſo to 
And cient caution to pay the complainer 
fifty pounds Sterling yearly for the five follow 
ing crops, to wit, from the ſaid term of Whit- 
ſunday 1778 to Whitſunday 1783, payable at 
two terms in the year, Whitſunday and. Mar- 
_tinmas, by equal portions ; and, failing of che 
. aid D. his finding ſuch caution, to decern and 
ordain him inſtantly to flit and remove himſelf, 
1 Wife, bairns, te lodgers, ſubtenants, cot- 
tars and dependents, goods and gear, forth and 
ö from the ſaid room and lands of = -.- = , houſes, 
| biggings, yards, parts, pendicles, and perti- 
i _ nents thereof, lying as aforefaid; and to leave 
l | the ſame void and redd, to the effect the com- 
F Plainer, or others in his name, may enter 
| | thereto, and peaceably poſſeſs, bruik, and en- 
joy the ſame in all time coming thereafter, con- 
form to the law and daily practice uſed and ob- 
ba in che * caſes. | e &. 
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\N n of ſpuilzic is ent 10 any 
perſon. who is diſpoſſeſſed of his property, 
agaitft thoſe who have ſpuilzied and carried off 
the ſame, in order that his property may be 
reſtored to him, and for ARR: A {tyle of | 
8 ſummons follows. 
A. B. Eſq; his Majeſty's W for 
the ſhire of Edinburgh, Cc. ſhown to me by C. 
THAT WHERE. the complainer is tackſman 
of the lands of-, lying in the pariſh of 
8t Cuthbert's and county of . and 
in a park adjoining to his houſe upon the faid 
lands the complainer has been for ſome time 
paſt in uſe to paſture ſheep: That, upon the 
3\ day of === laſt, D. and E. defend- 
ers, and others their accomplices, at their own 
hands, and without any warrant of law or the 
':eomplainer's conſent, entered the complainer' 8 
aid park, and ſpuilzied and carried off ix ſheep 
belonging to the complainer, and wro! 15 — 
and unjuſtly detain them, and refuſe to deliver 
them to the complainer. Ro the 
ſaid D. and E. defenders ought and ſhould be 
decerned and ordained to reſtore and redeliver 
to the complainer the foreſaid fix ſheep, or 
otherwiſe ought to make payment to him of 
the ſum of five pounds Sterling money a their 


value; ; 
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aſtricted the ſervient. The multure 3 is a quan- 


as flour, meal, ſhielling; due to the proprietor 
of the mill, or his'tackſman the multurer, for 


* 


* 


value; and, in either event, ought to he found 
liable in the ſum of two pounds Sterling mb! 
ney, as the S of thay KA 2 and decker 
| eee ee Ka 8115 

act of . WY I Fra o. 81. 8 of 
ho | (at leaſt the extraordinary privileges 


reof) preſcribe in three years after the we 
| on which the action is ee To 4 


* * '$ * * In LY PN 


712 1 L K xIv. 
o rouge of dporuaerss Mourozzs. 


”y 118 actions 1s founded ugh FO ſervitude 
Nb thirlage, by which lands are aſtricted 
or thivled to à particular mill, to which the 
poſſeſſors muſt carry the grain of the growth 
of che aſtricted a to bes 3 for pay 
ment of ſuch duties as are either expreſſed or 
implied in the conſtitution of the right. The 
mill is the dominant tenement, and the lands 


tity of grain; ſometimes in kind, as Wheat, 
oats, peaſe, &.; - and ſometimes manufactured - 


manufacturing the corns. The ſequels are the 
ſmall parcels of corn or meal given as a fee to 
the ſervants, over and above what is paid to the 
multurer ; and they paſs by che name of kndve= _ 
Ship,” bannt, and d bet or gotepen. The a- 
ſtrieteck lands are called the #hir] or the fucken, 


and 
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and the perſuns ſubjected to the aſtriction ge 
the name of Juckeners, When the ſuckeners CAT 
ry cheir grain not to the mill of the 3 
renement, and to which they are aſtricted; 
proprietor of the mill, and his tenant chere 
has action againſt them for the abſtracted Nik 
tures. The ee is a ſtyle of the ume 
mons. 

A. B. Eſqr; his Majeſty 8 ſheriff-depute for 
the ſhire of Edinburgh, c. ſhown to me by C. 
heritable proprietor of the mill of - = - = = -, 


lying in the barony of - - - - - >, pariſh of 
St. Cuthbert's and ſhire of Edinburgh, 2 


to charter under the great ſeal, and infeftment 
in his favours following thereupon, dated the 
day of - - - -, and regiſtrated in the 


particular regiſter of Wan for the ſhire of E- 


zurgh, the - - - day of - - - -; and alſo 
by D. tenant and pollefioe of the faid mill; 

THAT WHERE the complainer C. in virtue — 
his rights and infeftments of the foreſaid mill, 


has good and undoubted right to the aſtricted 


multures, ſucken, ſequels, and ſervices, aſtric- 

ted and thirled thereto; and in particular to 
che aſtricted multures, facken, ſequels, — 
ſhip, and ſervices, of the whole lands lying 
within the barony. aforeſaid of = = = = ; and 
that the grana creſcentia, (the farm- ſeed, teind, 
and Boris corn, excepted), at leaſt the 2 


eorns of the ſeveral lands underwritten, be- 


| longing to the under named and deſigned de“ 


fenders, lying within the foreſaid barony, ui. 


the lands of e and mains of - 3 — 47 


and 


' $4 
15 


; che — af 
1 — poftedtd b by G. — — 
to H. with their pertinent; the lands of-, 
| —.— by 7. belonging in property to R. with 
the pertinents; are all aſtricted and thirled to 
the ſaid complainer C. his mill abovementioned, 1 
and ought yearly to carry to the ſaid müll the 0 
ſaid grain to be grinded and manufactured þ 
| thereat; and are ſubject and liable in pay 
| to the tackſman and poſſeſſor of the ſaid mill 
for the time, of one peck of multure of every 
eighteen pecks of grain and malt, as the accu- 
ſtomed multure; and two mill-cogs of meal or 
malt, for each ten bolls and a half of the pre- 
miſſes, as the ſequel and knaveſhip in uſe to 
be paid to the miller or ſervant officiating at the 
ſaid mill; and ſo proportionally for any leſſer 
quantity grinded or manufactured at the — 
As alſo, that the ſaid defenders and their ſue- 
ceſſors, as proprietors and poſſeſſors of the fore- 
ſaid aſtricted lands, are ſubject and liable to 
perform the ſervices to the fa mill conſequent 
upon the ſaid aſtriction, conform to uſe ad 
wont and the eſtabliſhed practice. 'AND'TRUE 
"IT 1s, That the ſaids E. . G. and J. defenders, 
tenants, occupiers, and poſſeſſors, of the fore- 
- faid lands aſtricted to the ſaid mill, have ſeve- 
rally abſtracted from the ſaid mill che parti 
© cular quantities of oats, peaſe, and malt, chat 
ought to have been manufactured and grin 
A of the Wan crops and years un- 
| _ derwritten 
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4 e early, gesch, of whe crops 


Va Jn — and 1777, extending ro one 
| handed. and ſeventy-ſix bolls oats, and thirty- 


two bolls peaſe; the multure whereof amounts 
to nine bolls three firlots and one lippy of oats, 
and one boll three firlots and one lippy peaſe; 


and the knaveſhip, computing the foreſaid two 


-mill-cogs: at two pecks meal payable for each 
ten bolls and a half of the ſaid victual, amounts 
to two bolls one peck and two lippies oat-meal; 
and one firlot two pecks meal: The ſaid F. 
defender, the number and quantity of fifty- two 


bolls of oats, and twelve bolls of peaſe, yearly, 


each of the four crops and years above men- 
tioned, extending to two hundred and twenty 


bolls of oats, and forty-eight bolls peaſe; the 


multure whereof amounts to twelve bolls three 


pecks and two lippies of oats, and two bolls 


two firlots two pecks and two lippies peaſe; 


and the knaveſhip thereof, at the computation 
abovementioned, co chree bolls three firlots 
and three lippies of oat-meal, and two firlots 
and one peck of peaſe-meal The ſaid C. de- 
fender, the number and quantity of fixty-fix + 
bolls oats, and twelve bolls peaſe, of the crop 
and year 1775; the multure whereof amounts to 
three bolls three firlots three pecks and two 
ippies of oats, and two firlots two pecks and 
two lippies peale; and the knaveſhip thereof to 
chree firlots two pecks oat-meal, and two pecks 
one lppy ads The faid J. defender, 


I i : each 
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each of che aforeſaid four crops and 


1775, 41776, and. 1777, the number an quar 
tity of twenty bolls of oats, , and two 


 peaſe; yearly, extending in whole to eighty 195 


of oats and eight bolls of peaſe; the Fe 
whereof amounts to. four bolls one firlot and 


three pecks of peaſe, and the knaveſhip to three 


firlots three pecks and one lippy of oat-meal, 
and one peck two lippies peaſe-meal. And al- 


beit the complainer D. as tenant. and poſſeſſor 
of the ſaid mill, has often defired and required 
the ſaid defenders to have made payment to 
him of the multures, ſequels, and knaveſhip of 


the corns and grain ſeverally abſtracted by them 


as aforeſaid, or value thereof in money; yet 


they moſt wrongoully refuſe ſo to do. THERE 
FORE the ſaid defenders ought and ſhould be 


decerned and ordained, by my decreet, to make 


payment to the ſaid D. complainer, each of 
them for his own part, of the ſums of money 
particularly after mentioned, as the converted 
value, at a medium price of ſix pound eight 

ſhilling for each boll of the ſaid oats and peaſe, 
eight pound for each boll of the ſaid malt and 
oat-meal, and four pound ſixteen ſhilling for 
each boll 'of the {aid peaſe-meal, all Scots money; 

and ſo proportionally of the multure and knave- 
ſhip before deſcribed, correſponding to the 
quantities of grain ſeverally abſtracted by them 


as aforeſaid, viz. the ſaid E. the ſum of ninery- 
two pound ſeven. ſhilling; the ſaid F. the ſum 


oe one hundred and twenty-ſeven 8 fibe 
ſhilling and fix e ; the ſaid C. the * 
| | 0 
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; of t hirty- fix p edgy ſeven ſhilling and fix pen- 
nies, the ſaic * the ſum of thirty-eight pound | 


ard ſhilling and Tix pennies, all Scots money; 
four, ſhilling, money foreſaid, upon each 
Na of the ſaid principal; and chat as the ex- 
e of this proceſs and decreet to follow here- 
on, conform to the law and daily practice uſed 
and obſerved i in the like caſes. | HEREFORE, 
Sc. „ 
It is eee 1 h co not only to mals 
the tenants, who are guilty of the abſtraction, 
defenders i in the ſuit; but even the owner of 
the aſtricted lands ought to be called for his in- 
tereſt; becauſe a decree for abſtractions, if the 
proprietor be not made a party to the proceſs, 
cannot have the effect of barring him from 
preſcribing an immunity from the thirlage. 
e quantity of abſtractions is commonly re- 
ferred to the oaths of the abſtractors; becauſe, 
by the nature of the offence, no other full evi- 
dence can be had of the different abſtractions, a 
and of the extent of them: and, although the 
ſervants perform no work to the tenant when 
he carries his corn to another mill, yet the ſe- 
quels or ſmall quantiries of grain are neverthe- 
leſs due to the multurer's ſervants, as the mul- 
turer muſt hire ſervants and have them in rea- 


dineſs to ſerve the fuckeners when they are 
called upon. 0 | 


Buy act of parliament 1669, c. 9. Mudcörer 
preſcribe i in five years from the time 11725 be- 


2 came due. 
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1 - BY, at f Karner, 2 23d W 1669, 
1 ſheriffs are authoriſed, where a landholder 
. propoſes to incloſe any parts of his grounds; 
18 to appoint, at his ſuit, a viſitation of the marches 
. between him and the adjacent proprietors; and, 
I - Where they are crooked or otherwife improper 
for a fence, to adjudge ſuch part of the grounds 
as occaſion the inconveniency, from one pro- 
[| prietor to the other, for grounds of equal value, 
| , S#$ that the fence to be made according to that 
| adjudication ſhall be reputed the common 
{I march for the future. And this power is not H- 
mited, by the intendment of the ſtatute; to ſmall - 
parcels of ground; but reaches to that quantity 
which produces the inconveniency, though it 
mould amount to ſeveral acres. A ſtyle of la 
ſummons of excambion followsSss. 
=_ :. A. B. Eſq; his Majeſty's ſheriff-doplure tor 
Wl the ſhire of -Edinbutgh,”&c. ſhown to me by 
| C. THAT A yan by 74 act, 6 parl. Hing 
James IV. and 41 att 1 of 1 parl, 17 act;'2 /ef. 
2 parl. "Charles II. ratified and continued oy 
the 39 act, 1 part. James VIl. not only parks, 
: , idirehes, and other incloſures, awor- 
dained to be made by all heritors, liferenters, 
1 and wadſetters, under certain penalties; hut al- 
. =—_ Lien „ — allowed, 
= MR 
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T. e - THE! SHERIFF(COURT: 1 
at the fight of the judge ordinary, to caſt about 
the highway, for their conveniency, for two 
hundred ells: And the juſtices of peace, and 
other judges- ordinary, are authoriſed, in caſe 
of uneven marches between an heritor inclo- 
ſing by a dyke, &c. and a contiguous _ 
' bouring heritor, which hinders the completing ' 
che incloſure in an equal line, to viſit the 
ground, and adjudge ſuch a part of the one or 
other heritor's ground as occaſions the inconve- 
niency hetwixt them, from the one heritor to 
the other, ſo as it may be leaſt to the prejudice 
of either party; and to ordain the dyke, &c. 
betwixt them to be the march in all time co- 
ming; and the parts to be adjudged reſpectively 
from the one to the other, being eſtimated to 
the juſt avail, and compenſed pro tanto, to de- 
cern what remains uncompenſed of che price 
to the party wanting the ſame: DzcLARING 
the parts ſo adjudged Hhinc made ſhall remain and 
abide with the lands and tenantry to which 
they are reſpectively adjudged, as parts and 
pendicles thereof in all times thereafter, as the 
ſeveral acts of parliament more fully proport. 
AD TRUE IT Is, That the complainer is de- 
ſigned to make an incloſure or park, which is 
to run from Here narrate how the complainer de- 
frnt to run the lines of his incloſure, and where 
theſe lines ⁊cull encroach on hit neighbour's lands, 
lo male the ſame ſtraight; and then Jay] ſo chat the 
. complainer cannot complete his ſaid park or 
incloſure, unleſs a part of the ſaid acres or 
A belonging to che ſaid D. be 9 
5 an 
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and valued," Which he refuſes to do; albeit the 
be moſt willing to excamb and give 
ground for ground, or pay che value of thoſe 


Parts of the ſaid acres to be ineloſed, upon due 
appretiation, in terms of the foreſaid acts of 


AND THEREFORE the faid parts 


parliament. 
of the foreſaid acres ought to be viſited, mark- 


ed out, appraiſed, and excambed for other 
ground of equal quality and quantity: And, 
upon excambion, or paying the price at which 
they ſhall be appraiſed, the ſame ought to be 


adjudged and decerned to 


and RY 
to che complainer and his heirs in all time co- 
ming, as his proper heritage; and the ground 
given in excambion thereof ought to be ad- 
judged and decerned to pertain and belong to 
the ſaid H. and his heirs in all time coming, ab 
his property, in terms of the ſeveral acts of para 


liament before mentioned. HEREFORE, c. 
to hear and ſee the foreſaid parts and pieces of 


ground viſited, appraiſed, and excambed, ant 
decerned and adjudged, in mariner aboremenk 
tioned ;,or elſe to allege, &c. With certification; 


| Se. According to juſtice, &c.“ "Banks 4 2 4 18 {+ 2 qe 


Upon calling this action, and in caſe the de- 


8 fenders do not appear, the purſuer by his pro- 


curator muſt crave, That the ſheriff would viſit 


the ground; cauſe meaſure, mark, and ſtake the 


ſame, with the ground to be given in excam-- 
bion; appoint ſkilful-perſons to viſit the reſpec- 


tive grounds craved to be excambed, and the 
ground to be given by the purſuer, which muſt 
1 * _ e * path or the price 


O's 


- 


4 
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* paid in lieu thereof; and that the ſheriff 
would, grant warrant, for ſummoning appretia- 
tors, witneſſes, and meaſurers. The ſheriff, 
upon conſidering the ſame, will, in terms of 
the act of parliament, appoint and ordain cer 
tain perſons to viſit the reſpective grounds, 
and to give their opinion of the price, va- 
lue, and qualities reſpeQive; and grant war- 
rant for ſummoning witneſſes for proving the 
rentals, and the appretiators and meaſurers to 
depone upon the reports. Upon conſidering 
the oaths and depoſitions, he will aſcertain 
the value of the reſpective grounds, and the 
extent of the ſame; and will adjudge and de- 
cern the ſaid parcels of ground belonging to the 
defenders, to pertain and belong to the purſuer · 
and his heirs, as part and pertinent of his land 
in time coming: And he will decern and ordain 
the purſuer, either to give to the reſpective de- 
fenders equal quantities of ground next to their 
own, according to the quantities to be incloſed; 
or 25 pay to them the prices and value of the | 
vari ces of ground in money, in proportion 
to what it ſhall be nnn acre is en 
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2 AN DS are ba to lie runrigg, where, the 
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alternate ridges of a field belong to diffe- 
rent proprietors. By the act of parl. 1693. c. 23. 


the diviſions of lands lying runrigg is commit- 


ted to the ſheriff of the county or juſtices of the 


peace. This diviſion is not in practice confined 


but is, by a liberal 1 interpretation, extended to 
caſes where the properties of the ſeveral heri- 


tenſion, the ſtatute would have contributed 


little either to the beauty of the country, or to 
the improvement of agriculture; which, never- 


theleſs, were: the chief purpoſes of the ſtatute. 


A ſtyle of æproceſs of diviſion of runrigg lands 


follows. 


4. B. Efqr; his Majeſty” 8 3 for 
the ſhire of 8 h, Sc. ſhown to me 2 8 


THAT WHERE the — . is heritahle pr 


prietor of the ſix acres of land lying in the fields : 
of - - = =, in that particular ſhot of 


land called the - - - -; which _ of land con- 
fiſts of about twenty=cight computed acres, all 


of them lying runrigg; ; and each acre in four 
different 


* 


— œëq—— en oo” 


to runrigg lands, in a ſtrict ſenſe of the word; | 


tors are broke off, not by ſingle ridges, but per- 
haps by roods or acres: And without this ex- 


ae — F-COURT "257 
different places of the ſaid ſhot. That the 
complainer intends to have his fix acres of land 
lad together in terms of the act f Parl. 1. 
ſeſ. F. c. 3. of King William; in order whereun- 
to, it is neceſſary that the perſons after 
Proprietors of the ſaid 4 be cited for that 
effect, viz. D. portioner of - - -, E. por- 
tioner there, F. portioner there, G. portioner 
there, H. eldeſt lawful ſon of the deceaſed 1. 
portioner there, R. heir of the deceaſed Li por- 
cioner there, M. portioner there, N. only fon of 
the deceaſed O. portioner there, P. miniſter of 
the goſpel at - , and the remaining men 
bers 'of the Eirk-ſeſſion thereof, Q. por 
there, R. ſpouſe to the faid $1: Sid T. W. 
| db 5 D. portioner there, ſhould be called; in 
order to cer with the complainer, in ſettling 
auch aqjuſting the ſeveral acres'of che foreſaid 

field; 1 as that the 'complainer's' property, as 
wl as the property of every other perſon ha- 1 
ving lands in the ad field, ſhon d be laid toge- 
ther, and the different parts and portions ne- 
ceflary for that purpoſe ſhould be adjudged 
Guus ind to pertain and belong to each other in 
manner and conform to a plan to be made out 
hereafter'as T ſhall direct. THEREFORE, the | 

ſaid ſeveral defenders above named, and the tu= 
tors and curators of ſuch of chem as are minors, | 
ought and ſhould: be decerned and ordained 
to cencur with the complainer in having the 
foreſaid lands, lying in the ſaid field or five 


called"the etna” divided and laid together, 
7 which” are Uy-runrigg; and to bear juſt 
c A K k and 
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and equal proportion of che expence of this hi- 
ſept application, and decreet of diviſion and 
appropriation, according to the daily practice 
5 * obſer ved in e ne! IT | 
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tt Caupones Stabularii, which is with ſome 


: variation adopted into the law of Scotland, an 


obligation 1 is induced by a traveller's. entering 


into an inn, ſhip, or ſtable, and there depo» 


firing his goods, or putting up his horſes, by 
which the. inn-keeper, ſhip-maſter, or ſtabler, 


is bound to preſer ve for the owner whatever is 
entruſted to his care. This obligation is form- 
Fo ed by the law: itſelf; for the. bare act of recei- 


ving the goods lays them under it without co 
yenant. L. 1. K. 8. Naut. Caup., It is limited to 
what is done in the ſhip, inn, or ſtable; for if 
the goods be ſtolen or damaged after they are 
carried off from thence, and ſo no longer un- 


2 der the ray red 8 ee, he is no further bable, 


<4, POOL! a een 55 
35 h ire of Edinburgh, a hown to N KG. 
+a . 


the complalner rake eye Fennel Hr Mi fin; 
off = ='rg Edinburgh, on his arrival he 


went to the inn of tavern of D. lying in che 


Graſs-market of Edinburgh in order to get a 


refreſhment; and, before he went into the inn, 


delivered to the faid' D. his horſe, which was 


of a dark cheſtnut colour, in order to put 
him into his ſtable, and deſired the ſaid D. 

to give the horſe a feed of corn: That the ſaid 
D. delivered the faid horſe to E. one of his ſer- 
vants, for the purpoſe aforeſaid. But ſo it is, 
that upon the complainer's coming out of the 
ſaid inn and calling for his horſe, the ſame 


could not be found; although both the ſaid D. 
and E. his ſervant, acknowledged that they had 


received the Horſt from the complainer; as al- 
ſo chat the ſaid horſe was put by them, or ei- 


ther of them, into the ſaid ſtable. And true it 


is, that the ſaid horſe coſt the complainer, and 
was well worth, twenty-one pounds Sterling; 


and that the faddle and bridle coſt the com- 


plainer, and were well worth, three pounds Ster- 
ling: So that, in terms of the edit naute cau- 
pones Pabularii, the ſaid D. defender as the ma- 
ſter of the ſaid inn, and to whom the ſaid horſe 
was delivered, is liable either to reſtore the ſaid 
horſe, faddle, and bridle to the complainer, or 
to pay their value as aforeſaid, being twenty 
four pounds Sterling; and for proving of which 
value, the complainer's oath in litem ought to 
be admitted. THEREFORE the faid D. de- 
fender A and ſhould be decerned and or- 
K k 2 Fes dained 


} 


8 ae; 80 IG: 220 nn. to * | 


plainer tlie ſaid horſe, ſaddle, and bridle; in as 
good ſtate and condition as when he received 
them; or otherwiſe, ought to be decerned and 
ordained to make payment to the complainer 
of the foreſaid ſam of twenty-four pounds Ster- 
ling as their value, according as the complainer 
ſhall depone in litem; and, in either event, ought 
to be decerned and ordained to make payment 
to the complainer of the ſum of five pounds 
Sterling in name of damages, and as the expen- 
ces of this proceſs and decreet to follow hereon, 
conform to the law and daily practice uſed 
and obſerved in ſuch caſes. HEREFORE, c:! 
pon proof of thg purſuer's having deliver- 
ed his horſe to the Mender, or to any of his 
ſervants, and of the value of the horſe, fad- 
dle, &c. the ſheriff will decern againſt the de- 
fender for the amount thereof, agreeable to the 
following deciſions + of the court of, ſeſhon. 
A perſon coming to an innkeeper's houſe, at 
oy - day; only to bait, and without - deſign 
of longer ſtay; che lords found, that the inn- 
| keeper was Hable, upon the edict, for money 
taken out of a valiſe upon the horſe's back in 
the ſtable; though neither the horſe nor mo- 
ney was delivered to him, but his hoftler led 
in che horſe to the ſtable. 10 Decembe? 
Bruce. 144 June 171 5, Chi Hin. 
By che foreſaid edict, che inn-kee . . 
maſter, and ſtabler, are not only. made an wer- 
able fur their own facts, hut for thoſe; of their 
7 tin; Which is * implied in the 


eb A | exerciſe 


of his pocket or trunk while 


” > SHERIFF COURT. : 262 
reiſe of theſe employments. The extent d 


che damage may be aſcertained againſt the inn- 
—_ &. by, the oath an litem of the p 
ſuffering: vet this oath: will not be Acre 


upon. his allegation, that off was * 
e continued in 


the inn; unleſs.it ſhall appear in proof, that his 


2 have been carried away, or that the 


trunk had been unlocked, or otherwiſe broken 
open: And this edict is by the law of Scot- 
land extended to vintners in borough, houſe- 


| holders who. rake i in Jodgers, and even. to car- 


riers. 112. 
Thoſe; 3 or falling under this: edit 
maſt. be liable, unleſs. the loſs has happened 


Aamno fatah, or by an accident that could nei- 


ther have been foreſeen nor withſtood, ſuch as 
being e a * robbery: or | houſe-break- 
-CF8, 5 1 y 2 
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1 


1 BY 2 Roman, Jaw When OS Hh had 


at the time of the ſale a latent fault or in- 


5 ſufficiency not eaſily diſcoverable by the buyer, 


that kind ai he would not have pur- 
ee | | chaſed * 
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chaſed: the goods at any rate had h known-it) 
_the buyer was entitled, at any time within fix 
months after the delivery, to proſecute for re- 
| covery of the price by tlie ac7io —— up- 
on his returning the goods to the ſeller. Ti. F. 
De edil. edict. This action is i chan law limited 
10 The” ſpecial caſe, when' the buyer, in a few 
s after the goods have been deſivered to him, 
rs them back to the ſeller; for otherwiſe it is 
preſumed from the buyer's filence, either that 
he hath paſſed from all objections to the ſale; 
or chat the inſufficiency has happened after the 
goods came to his poſſeſſion. A ſtyle of a 
ſummons for repetition of the price of a horſe 
which was not ſound at the e ale ade: 
follows: %. een 
J. B. Efq r; 1% Majeſty's herif-depure fbr 
the ſhire of Edinburgh, c. ſhown to me by C 
THAT WHERE, upon the- day of- 
laſt, D. ſold to cg complainer-a dark; bay 
horſe, at the agreed price of twenty pounds 
Sterling money which horſe the ſaid D. at the 
time of the ſale upheld to be ſound; and the 
complainer, upon the delivery of the horſo, paid 
the defender the price: That the complainer 
having the next day, being the - day of 
—- -=- - =, rode. ow ſaid horſe to the ſands. of 
Leith, it evidently appeared that he was not on- 
ly lame in one of his fore- feet, but alſo broken- 
winded; and che complainer Having ſhown - 
the faid horſe to farriers, they gave it as their 
opinion chat che horſe was in chat condition, 
_ XHAt he could 1 not be confidered as a — 
22 


5 


of inſtrume 


wo SHERIFF COURT. 5 26g 
n:whach the complainer, TREE: 
nt, apo n che inſtant, en 


the ſaid horſe back to the ſaid D. and required 


him to redeliver the price to him; yet the defend - 
er refuſed either to accept of him or redeliver the 


price: Whereupon the horſe was put into the 
ſtable of E. there to remain at the expenſe and 


riſk of the ſaid D. defender; as appears by 


an inſtrument of proteſt under the hand of 
F. notary- public, as the ſame here with produ- 
ced bears. And ſeeing the complainer is by 
law and equity entitled to the repetition of the 
price, THEREFORE. the ſaid D. defender 


ought and ſhould be decerned and ordained 1 to 
repeat and pay back to the complainer the 


foreſaid ſum of twenty pounds Sterling money, 
and annualrent thereof nomine damni, from the 


ſaid - - + day of -= che day the pct 


was paid, and in time coming thereafter during 


the not . together with three pounds 
Sterlin 


„ as the expenſe of this proceſs 


5 g 
and decreet to follow hereon. " HENIFORD 


&c. 1 | Tre 

Upon che Wee Wiang a proof of kis li- 
bel, to wit, that the horſe at the time of the fale 
was unſound, and that he the purſuer recently 


after the purchaſe offered him back to the de- 


— 1 aquitift he'd 
fender for repetition of the price, conſonant to 


the following deciſions of che ſupreme court. 


A horſe being ſold that was ound to be 


infected with the nord de chien, the lords ſuſ- 


ied) the actio redbibitoria, che purſuer pro- 
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ving that the horſe was infected urithe time bf 
the bargain, and that he was offered back with 
in twenty: four hours after the purſuer diſco- 


| e e 416th Feb: 168 1 'Welkwood 22d Feb. 


1694, Mitchell. Repetition of tlie price an 
unſound horſe recently quarrelled was ſuſtain- 
ed upon the implied warrandice . f che con- 
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aid to one e Mr, ne Was, nat. 
Aue to, jy e n nn 1 . 
A Wits e e- 
ZHEN. ee 18 — to one of a. debt 
N not truly due to him, he wWho made the 


payment is entitled to an 2h vers amr LY ) 


ceiver.for, the repayment, called hy the R 


condictio indebiti, which ariſes not from — 


plicit conſent or agreement of parties, but — 


ly; from equity: and the court of ſeſſion has 
ſuſtained action even where the payment had 


Proceeded upon an error in law; becauſe, the 
action being grounded in equity, che payer 
ought in equity to have the ſame redreſſed, from 
whatever miſtake the indebitum was paid: A 


; 1 of the 8 follows. $611 


A. B., Eſqr; his Majeſty's: ſheriff-depiute 
for the ſhire of Edinburgh, ert. ſhown te 


n THAT, 2 _ i x 


met LIDO 7 "ER 


This 7. PHE (SHERIFF COURT. 1289 © 


renant nds poſſeſſor of a houſe or lodging lying 
at the croſs of Edinburgh, which belonged to 

the heirs of the deceaſed D. and which houſe 
the complainer has poſſeſſed for ſeven years pre- 
ceding Whitſunday laſt, and was in uſe to pay 
his rent to E. who had a factory from the heirs 
of the ſaid deceaſed D. That the ſaid houſe, it 
ſeems, was ſome time ago expoſed to ſale, and 


| was purchaſed by F. who, by His diſpoſition to 


the ſame, acquired right to the rents tailing 
due from and after Martinmas laſt 19577 : But, 
notwithſtanding thereof, the ſaid E. concealed 
from the complainer the ſaid ſale or purchaſe : 
And although, by the diſpoſition granted to the 
ſaid F. the ſaid E.'s conſtituents had right to no 
rents poſterior to the ſaid term of Martinmas ; 
yet he the defender demanded from the com- 
plainer, and the complainer paid to him, ten 
pounds Sterling, as half a year's rent of ſaid houſe 
from the ſaid term of Martinmas to Whitſun- 
day 1778, as conform to the ſaid E. his receipt, 
dated the day of- produced; and 
which payment the ſaid F. will not allow, but 
threatens to make the complainer pay the faid 
half- year's rent of new to him: And although 
the complainer has frequently deſired and re- 
quired the ſaid E. to repeat and pay back to 
him the foreſaid half- year's rent, being ten 
pounds Sterling; yet he refuſes ſo to do. 
THEREFORE, the ſaid E. defender ought and 
ſhould: be decerne and ordained to repeat and 
pay back to the complainer the foreſaid ſum of 
ten . Sterling, ou intereſt thereof, nomine 
T7 L 


damn, 
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damm, from the date of the ſaid receipt, and 
while payment; together with two pounds ten 
thillings — as the expence of this pro- 

ceis and een ene ne ane ank 
8 ene 71 4 


"T LF. E age" 
07 Proc for the Expence of mar-bitt, : . 


Po * difinates . e Nr 
| adviſable to have march dykes or ditches: 
and for encouragement to build fuch, and to 
incloſe _ hang the ground; the law burdens 
the bouring heritor on the other ſide to 
; abuts — of the one half of the ex- | 
pence of ſuch incloſure; which, if the adjacen 
Faber refufe to pay, the perſon who i at the 
of the incloſure muſt bring a ſummons 

nb. him for the one half. of ſuch nn 
maons the ſtyle follows. 1775 
A. B. Eſq; his MajeRty'cnpifbalapren fr 
the ſhire of Edinburgh, Cc. ſhown to me By C. 
THAT WHERE, by che act Charles II. parl. 1. 
l 1. c. 41. it is ſtatute and orflamed; That 
where inclofures fall to be upon the border 
of any perſon's -inheritance, the next adjacent 
heritor ſhall be at equal pains and charges in 
building, ditching, and planting, that dyke 
9 AND TRUE 1T 


, i 


Nr. 2 THE SHERIFF (COURT. | 287 
lands of = lying in the pariſhi of St Cuth· 
bert and fhire of Edinburgh, which formerly 
to the eaſt were unincloſed, and which the 
7 — lately inclofed with 4 ſtone-dyke; 
which, before incloſing, he acquainted D. 
proprietor of the lands lying immediately to 
the weſt thereof, and required him to concur 
in building the aid dyke; which he having 
poſtponed, the complainer was obliged to cauſe 
build the ſaid dyke or incloſure himfelf, which, 
as per account produced, amounts to the ſum 
of thirty pounds Sterling money: for the one 
half of which, being fifteen pounds Sterling 
money, the defender D. is, in terms of the 
foreſaid act of parliament, liable; and the 
more ſo, as he has taken the benefit of che ſaid 
, dyke by making it part of his own incloſure; 
which ſum the defender refuſes to pay, unleſs 
compelled. THEREFORE, the ſaid H. defend- 
er ought and ſhould be decerned and or- 
dained to make payment to the complainer 
of the foreſaid ſum of fifteen pounds Ster- 
ling money, together with a fifth part more of , 
1 of plea. HEREFORE, &c.“ . 
Upon its being made appear that the defend- 
er, as the adjacent heritor, was required to con- 
cur with the purſuer in building the dyke or 
incloſure, and refuſed; as alſo, 3 building 
the ſame, has taken the benefit thereof; the 
* ſheriff: will decern againſt the defender for Ade 
one half of the expence of ſuch dyke... 
If che builder did not require che 1 
| nme heritor to concur with him in build- 
3 ing 


0.4 
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ing the march, in terms of the ſtatute, ſuch 
neighbouring heritor (provided he has not ta- 
| ken the benefit af the march by making it part 
of his incloſure) will not be ſubjected to this 
reimburſement of the half of the expence; ſee- 
ing the builder ought to have notified his in- 
tention that he was to take che benefit of the 
ſtatute, and by his not doing ſo he is pre- 
ſumed to have done it upon his own expence. 
23d Feb, 1738, Ord. But if he takes the benefit, 
he is liable, fince it thereby becomes common 
to both; which is founded in the nature of the 
thing and common law, without —.— to 3 
+0 lis claim of ant 18 ; andy perl on- 
5 againſt the neighbouring heritor for the 
time and his heirs; but not real againſt the 
the fingular ſucceſſors in the ground, who pur- 
chaſe it with the incloſures thereon. By the 
aforeſaid ſtatute, the adjacent heritor is not on- 
ly liable to the half of the expence of the ditch 
or dyke that en betwixt Saber but n, 
6 eren . THT, ee 15 : 
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nech n guide T. 177 K 1 * XXI. 
FFC 
et mended upon the Statute nnen 4 are 
ing Tuns. ul 
"of T2503: WITH 27 | 
2's ſtatute 168 „ c. 395 it e 4 fta 
ute and ordained, That no perſon ſhall cut; 
biva or pull up any tree, or peel the bark off 
any eres, under the pains therein mentioned; 
and that the havers or uſers of the timber of 
any tree that ſhall be ſo cut, broken, or pulled 
up, ſhall be liable to the fame penalty with the 


— 


tranſgreſſor, except he can produce the perſon | 


from whom he got it: and, in order that the 
perſons tranſgreſſing this law may be found 
liable in the penalty, it is incumbent upon the 


_ proprietor of the trees to bring an action at his 


inſtance againſt the delinquents. The ene 
ing is a ſtyle of the ſummons. 

H. B. Eſq; his Majeſty's ſheriff- - 5 5 
for the ſhire of Edinburgh, &c. ſhown to me 
by C. THAT WHERE, by the act James VIL 
parl. 1. gel. 1. c. 39. it is enacted; ſtatute, and 
ordained, That no perſon ſhall cut, break, or 
pull up any tree, or peel the bark off any tree, 
under the penalty of ten pounds Scots for each 
tree within ten years old, and twenty pounds 


Scots for each tree that is above the ſaid age of 


ten years; and that the havers or uſers of the 
timber of any tree ſo cut, broken, or pulled 
oy thall be liable to the ſame penalty, except 


they 


os: EEI m U owt Boer III. 


they can produce the perſon from whom they 
got it: Yet, notwithſtanding thereof, true it is 
and of verity, That the ſaid D. defender has 
contravened theſe laws, in ſo far as the com- 
plainer being proprietor of à dwelling-houſe, 
and ten acres of ground at the back thereof, 
1 in the parifh- of St Cutbb- 
$ and ſhire of Edinburgh, true it is, chat 
11 —— 
troes to the number of twenty; which trees were 
n e Mae ne Rag 
which he, the faid D. defender, fold and 
diſpoſed to the other defender E. whereby they 
the defenders are liable, jointly and ſeverally, 
in the ſum of twent pounds Scots for each 
tree ſo cut down, in terms of the foreſaid 
laws. THEREFORE che ſaid D. and E. de- 
fenders, ought and ſhould be decerned and 
ordained, conjunctly and ſeverally, to make 
| 3 to the complainer of the fum of four 
undred pounds Scots for the ſaid twenty trees 
o cut down, at the rate of twenty poufids 
Scots each, in terms of and conform to the ſaid 
acts of parliament; ; and the defenders ought to 
be found jointly and ſeverally liable in che 
ſum of forty pounds Scots, as the expence of 
this proceſs” and decreet to! "low Heron. 
HEREFORE Sent; ee prone whe: 
| Upon a proof being Wege of the defen 
lers cutting, breaking, or pulling up an- tree 
the ſheriff will, in terms of the ſtatute, 
ipainſt the Serge Ngo BY __ enalties. eq 10 
ian A 13 Geena id 
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J. ee 1 nnen Güne or 
others, allow cheir horſe, nolt, ſheep, ſwine, 
or goats, to come out of their houſes, folds, or 
incloſures, and eat and deſtroy their neigh- 
bours ground, woods, hedges, or planting, an 

action is competent, at the inſtance of the per- 
ſon aggrieved, againſt the delinquent for da- 
mages. A ſtyle of the ſummons follows. 


4. Bl. Eſq; his Majeſty's ſheriff-depute for 


the-ſhire of Edinburgh, cc. ſhown to me by C. 
THAT WHERE, by the act James VII. parl. r. 
HA r. Il. K n bee and codvrnet, Dhl oh 
heritors, liferenters, tenants; cottars, and other 
paſſaſſors of lands or houſes, ſhall cauſe herd 
their horſes, nolt, ſheep, Leine and goats, the 
whole year, as well in winter as in ſummer; 
and in the night- time ſhall cauſe keep the ſame 
in houſes, folds, or incloſures, that they ma 

not eat or deſtroy their neighbour” $ ! 
wodds, hedges, or planting; N ſuch 
25 contravene, that they ſhall pay half a merk 
_ toties quoties for every beaſt they have going on 
cheir neighbours ground, by and attour the 
damage done to the graſs or planting; and 
declaring, chat it ſhall be lawful for the heritor 
or poſſeſſor of the ground to detain. the ſaid 
beafts, until he be paid of the ſaid half merk 


for 
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of St Cuthbert's and ſheriffe om of 


ſaid defender refuſes to pay unleſs: compelled; 
THEREFORE, the ſaid D. defender ought 
and ſhould be decerned and ordained to make 


"SE tem, 


aid act aper 


a NN in the pariſh 


by himſelf, ſervants, and others, for wee, 
ke is a anſwerable, upon the night betwixt Fri- 
day che and Saturday the = - d 
of June inſtant, allowed twelve horſes — 
twenty ſheep, the property of the ſaid D. to 
wander in the night-time, who broke over the 


= complainer s hedge and incloſures, and have 


ed the ſame, whereby the complainer 


Bas fuffered to the extent of about ten pounds 


Sterling of damages; which beaſts were ſeized 
by the complainer and his ſervants, and are 
yet 1 in his poſſeſſion. And ſeeing the defender 
is by the foreſaid ſtatute not only liable to make 
uß to the complainer his damages aforeſaid, 
but is alſo liable in half a merk for each bea 


 allojfed'to treſpaſs upon his ground, and 


the expence of keeping ſuch beaſts; which: the 


2 3 to the complainer of the foreſaid 
of ten pounds Sterling money, as thera- 


mount of che damage ſuffered by him by and 


on account of the ſaid D. defender his allowing 
his cattle to break through and deſtroy the 
comp r hedges," * nnn 


a 3 hens — 
grund; item, one pound Sterling money, as 

che expence of the maintenance of the ſaid cat- 
tle from the time they were ſo ſeized upon the 
ground to the date hereol,; nyt 


to aye and until they are — es — taken 
off 2 complainer's hands, together with two 
ounds ling-as- the expence of chis praceſs 
— 3 follow. hereon. nnn 
2 c. nn r Li, dies 
Poindin — eee fields of corn or 
plantations, and other incloſures, does not 
transfer the property: it was intended mere: 
y as a check upon tenants. to keep, a watche 
ful eye over their cattle; and as a compenſation 
to him whoſe corns, graſs, or plantations, have 
ſuffered: by: the treſpaſs. 
Ihe poſſeſſor of the grounds on which the 
_ cattle were ſeized might by our moſt; ancient 


euſtom carry them off brev:. manu, without a 


ſentence, to any houſe or field belonging to 


himſelf, and detain them for twenty-four hours. 


If the owner: of the cattle: did not within that 
time appear and make his claim, the poſſeſſor 


appraiſers of the barony of the FTA he had 

ſuffered, comprehending the maintenance of 
the.cattle:from.the time they were ſeized; and 
might retain one or more of them for himſelf, 


in proportion tothe 6 7 aka reſtoring the 


reſt 


XY} 11 


complainer's 
ſuch further ſum as the complainer may be put 


might inſiſt to have a value fixed by the ſtated 


r 


7 


che poſſeſſor 3 


Of Preceſsat ee oor Pg — 


The perſon who p 05 1 — C H ; 

int . | 
they may have fodder and water; and / ought 
recently to acquaint the owner, that he may 
relieve them. If he does in the contrary, he 
will incur the A of A ee enen 
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| Ir ERENT RRS e eee with dc 
of che heir, where he "has | not enough for 
upon an 
38 20 Tk laſt aa of the act 1491, C. 25. 


Aſtyle of a ſummons ache. . of an heir 


againſt liferenters follows: . 9¹ 
e A. B. Eſq; his Majeſty's dheri 11 | 
rw of Edinburgh, Cc. ſhown — a 


1 n of the ideceaſed 


. aun shRRIfT cob \.. aa 
Def K THAT WHERE. byr the laws a Fe 
_ daily practice of chis realm, where an heir has 
not a ſuffixient and competent livelihoed, by 
1 reaſon that the rents of his eſtate are exhauſted = 
by liferents and debts affecting the ſame; ſuch 
heir haas an aliment allowed to him from off theſe -- 
liferenters, whereby. he may not by neceſſitous 
circumſtances want the ordinary means of edu 
cation, or be forced to contract debt at extra- 
ordinary diſadvantages, to the ruin both ff, 
Hhuiðmſalf, fortune, and eſtate: AND TRUE 1T 18, 
That the complainer's fortune and eſtate a+ 
mounts, in victual and ſilver rent, to the ſum 
bf fiye hundred pounds Sterling, yearly, beſides 
8 cuſtoms. and caſualties ;- and, over and above, 
the manor, place, office-houtes, parks, yards, 
and — amounting to about two hundred 
pounds Sterling more yearly ;. and which ſums 
are either liferented, or, by the annualrents of 
the debts reſting to the defunct's lawful credi- 
tors, exhauſted, or very near the ſame: IN 80 
FAR AS F. the complainer's mother, liferents 
three hundred pounds Sterling yearly; and G. 
the complainer's grandmother, Merten the ſum 
of two hundred pounds Sterling yearly; both 
which liferents are payable out of the ſame: 
and the annualrents of the heritable debts due 
out of the ſaid lands amount to the ſum of 
one hundred pounds Sterling money, conform 
to an account herewith produced, and held as 
rt witatis cauſa; And beſides, the ſaid 
tferencers; by virtue of their rights and infeſt- 
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2 ſhould be decerned and ordained: to 5 
| ala nin yment to the complainer of the ſum of one 
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| by equal dortions, 


And farther, they ought to be decerned to make 
payment to the complainer, fe che ſum of ten 


„ PROOBROINGS/BRFOKD- be u. 
wich che cuſtoms and ſervices of hat is ſoſlife⸗ 
ſo that When the annualrents due to 


ef d e, eee 


public burdens, and miniſters ſtipend, are de- 
duced, there only remains free of the whole 


rent; the fum of thirty pounds Sterling money, 


ra particular account thereof alſo produ- 
d; which is by no means ſufficient: to ali- 
ment the Purſuer, according to his rank and 


ſtation, far leſs to educate him. And ſeeing the 
ſaid F. and G. as liferenters foreſaid, are liable 


to allow to the complainer a ae ee eee 
aliment and education, effeiring to what they 
liferent; yet they refuſe 55 to — unleſs com- 
pelled. TIHEREFORE, the laid F. and G. de- 
fenders, and all others h ving or pret „to 
dave intereſt in the ſaid matter, . and 


red pounds Sterling money yearly for his 
aliment and education; and that each of them 
for their own parts, and according as they life» 
rent, and as I by my decreet ſhall proportion 


and divide the ſame; and that ſince the- 
day of (at 2 time che complainer's 


father died), and in all time coming thereafter, 

during ti their reſpective life- 
times; or to grant — localities: tothe 
complainer, in the eſtate, for payment thereof: 


pounds s Sterling money, as the expence of this 
Ae rect to follow hereon;1confora. 
rr | 5 to 
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to che laws and daily practices ces of chis reahm 
uſed and obſerved in USO like \cafes.” Fe 
FoRE 8&0?” a ee e en G0 ent act 


| alimienrfrom his mother, liferentrix, the being 

again; though he had been bound ap- 
prendiee e ſkipper, was eighteen years old, 
and had deſerted his ſervice, and though the 
mother had only fix hundred merks yearly. 


Fount;\q June 1687, Ram/ay.---Again, an ali- 
ment was modified to an heir out of his ſtep- 


mother's joinrure, made payable in money, not- 
withſtanding the jointure was paid in victual, 
and though he was neither a minor, nor with- 
out a calling, being an advocate, but — af- 


forded him no ſubſiſtence.” Fount. 25th July 


1705 Aton. Farther, the eſtate of Lovat was 
ſettled in liferent to Fraſerdale, and in fee to 
his ſon; Fraſerdale having forfeited his liferent 


eſeheat, the donator was Found liable to aliment 


the far, who had no ſeparate eſtate for his _ 
fiſtence. February I 875 we m_ * N 

uuf n , 

# 1750 jb 991 eee, * XXIV. ON. v A o 

capt — 8-4 5h 

Of ne Application i en to pur 4 a Perf 
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HE form of Ka bartows! was hh mic! by 

a brieff from the chancery, called the 

Brieff of Peace; Reg. Maj. J. 2. c. 63. F. 15. 

TEINS this day, in the courts of Sei- 
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g Was Kay: Was ee to an 
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diſturbed in his perſon or goods by anothery 
and containing a Warrant to charge the party 
complained of to give ſecurity chat che c- 
planer fhall be bepe — Fvio- 
lence.” The word is derived from torghyian 
old word for a cautioner. Caution tion in law her- 
rows is obtained before the ſheriff, by the per- 
fon diſturbed- complaining! againſt} the diftur- 
ber by ſummary petition as follows. 

J Unto the Honourable his Majeſty's She- 

my - Xiffdepure for the ſhire of Edinburgh; the 

Ii P P&rTrr1oN of A. humbly | ſheweth That B. 

- has for this fome time paſt, without any cauſe 

- whitever; conceived a deadly malice} hatred; 

and i- will to the petitioner, and has thireatened 

to bereave him of his life; which makes it ne- 

— thefaid g. be put under caution of 

ws: May it therefore pleaſe your Lords. 

Fork to 5 oath/ that he dreads 

bodily harm of the ſaid B.; and upon his de- 

poning thereto, to grant warrant to the officers 

of court, or other executors of the law, to ap- 

prehend and .inipriſon the perſon of the ſaid 
7 B. in the tolbooth of Edinburgh; therein to 

remain aye and until he find" eden àctecdl 

| in your Lordſhip's' court- books, that * 
iittioner, his family, and others, ſhall be — 
| harmleſs: and Kcaithleſs in their 
—— in time coming; and chat under — 
Penalty as to your Lordſhip ſhall cem pr. 
| e — to RI Gen This dee 
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5 tition muſt be ſigned by the petitioner, or a 
prochrator of court; and upon its being 
preſented to the ſheriff, he will take the pe- 
3 titioneris oath thereon, - which is of this form: | | 
„The wäthin 4. petitioner, being ſolemnly _\ 
ſworn and examined, depones, That he dreads | ; 
bodily: harm, injury, and oppreſſion, from the 
within deſigned .; and this is truth, as he 
T anſwer 0 Gob. And, upon the oath's 
e eb eche herig, he is in uſe to 
pronounce this interlocutor: The ſheriff, ha- 
ving conſidered the above oath, grants warrant 
toi the officers of court to paſs, ſearch, ſeek 
for, and apprehend, the perſon; of the within 
5 deſigned B. and incarcerate him in the tolbooth 
hs of Edinburgh, therein to remain aye and while 
he find caution to keep the above 4. wife, 
and haill dependents, harmleſs and ſkaichleſb in 
their bodies, lands, heritage, goods, and gear, 
good name and reputation, in all time coming, 
and that under the penalty of Ster- 
ling; ſuperſeding execution for forty-eig 
hours, after intimation is made to him of chis 
interlocutor.”: When the petitioner obtains 
che dleliverance of the judge, the ſame muſt be 
intimated to the perſon againſt whom the laws 
horrows is ſworn; and the execution, when re- 
turned by the officer, is of this form: Upon 
— —— day of- - I, C ſheriff- officer, paſ- 
ſed at command of the before interlocutor, at cke 
inſtance of the before-deſigned A. and by vi- 
tue thereof, in his Majeſty's name and autho- 
rity, n n the ſheriff 
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of Edinburgh, lawfully commanded. and char- 

ed the 3 B. to paſs and find ſuf- 

ent caution, ſoverty, and lawburrows, acted 

in the ſheriff- court- books of Edinburgh, That 
the ſaid complainer, his bairns, and others, 

mentioned in the ſaid interlocutor; ſhall be 
harmleſs and ſkaithleſs kept in their bodies, 

lands, heritages, and others therein mentioned, 
aäläand that under the penalty of five pounds Ster- 
Ung; and chat he find caution, acted in man- 

ner foreſaid, within forty- eight hours after my 

ſaid reien. A juſt copy of charge in virtue 

© thereof, { by me; 4 delivered to the ſaid 

B. — apprehended betwixt the hours of 
one and two o'clock afternoon; before theſe 
wienedles B. and E. both pee Edin- | 
bun M l . Th | 
When he chard 18 — on ſcontinnes, 

— the charge, to moleſt or trouble 

the complainer, he is guilty jy: 5 contravention 
of lawborrows. The penalty of this offence 

was at firſt inflicted at the diſcretion of the 

council, and the fine equally divided between 
the crown and the party injured; 1491, c. 27. 
1581, c. 117. The penalty of breach was after- 
wards fixed; viz. for every earl or lord, two 
ftdhouſand pound; for every great baron, one 
thouſand pound; for every freeholder, one 
thouſand merks; for every feuar, five hundred 
merks; for every unlanded gentleman, two 
hundred merks; for every ver „one hun- 
We re Me cos * nay ME 30; Hoot: 7 
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HEN a ereditors 18 credibly: ;nfornied; nai 
has juſt reaſon to ſuſpect, that his debtor 
is about to leave the kingdom, whereby he 
will loſe the debt due by the — to 
him; ſuch creditor may apply to the ſheriff by 
futamary petition againſt the debtor in medita- 
tione uge, in order that he find caution de judi- 
vio ſiſti, in any action to be brought at the ere- 
ditor's inſtance againſt him for payment of the 
debt. The form of ſuch application follows. 
„ Unto the Honourable his Majeſty's She- 
riſf. depute for the ſhire of Edinburgh, The 1 
Pr TTTTO of A. humbly ſheweth, That B. is juſtly | 
addebted and owing to your petitioner the ſum | 
of twenty pounds Sterling, for merchant goods, 
"fold, furniſhed, and delivered by the petitioner to 
Hm, as conform to a particular account thereof 

| herewith produced: That the petitioner is cre- 
dibly informed, and has juſt reaſon to ſuſpect, 
that the ſaid B. intends to leave this kingdom, 
and is in meditatione fuge, whereby the peti- 
tioner will loſe his debt; which makes it there- 
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10s. May it therefore pleaſe your Lordſhip 
to take the petitioner's oath; and, upon de- 
9 to the facts before ſet forth, to grant 

Nn __ warrant 
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warrant to the officers of court, or other 
executors of the law, to apprehend and im- 
priſon the perſon of the faid B. in the tolbooth 
of Edinburgh, therein to remain aye and until 
he find caution de judicio fiftt, in any action to 
be brought at the petitioner's inſtance againſt 
him for payment of the foreſaid ſum. Accord- 
ing to juſtice, &c.“ Which petition muſt be 

2 by the petitioner, or by a procurator 

court. When the petition is preſented, 

the ſheriff will take che petitioner's oath upon 
is knowledge of the debtor's being about to 
leave the kingdom, and in meditationc fuge ; and, 
upon the petitioner's deponing thereto, the ſhe- 
is in uſe to grant warrant to the officers of 
court to ſearch for, apprehend, and impriſon 
the debtor, until he find caution acted in his 
books, de judicio fiftt in any action to be brought 
within the ſpace of fix u at WE 3 8 
inſtance e him. 
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. I T LE VI 
of a —— Application or Jack a Br UILDING 
SroPED that 1s encroaching upon Be” . 
of Weener eg Herator. T9 


1 any bern bee 7 building v upon 
the property of his neighbour, the next con- 
terminous heritor; ſueh heritor ought regularly 
to apply, as recently as poſſible after the en- 
W is begun, in order to have the ſame 

| removed; 
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N removed; and that an interdict may be ob- 


tained in the mean time, inhibiting the en- 
croacher to proceed further in the work, until 
the matter of encroachment is judicially in- 
uired into. In order to this, the perſon 
(whole property is encroached upon) mult ap- 
ply by FAULTY petition: to the {ſheriff as fol- 
lows., FI 
VUnto the Honourable his Maj eſtys 8 She- 
rif-depute for the ſhire of Edinburgh, The 


1 PETITION of A. humbly {heweth, That the pe 


tioner is heritable proprietor of, anal l in- 

feft and ſeized in, all and haill that tenement of 
land, and garden at the back thereof conſiſting of 
two acres or thereby, lying at - - - in the 
pariſh of St Cuthberr's and ſhire of Edinburgh, 
baunded in manner mentioned in the ſeiſin 
thereof, as the ſame dated the - - - day of 
- = = = =, under the hand of B. notary public, 
duly recorded, produced, more fully bears: 
That C. proprietor of a piece of ground to the 
ſouth of the petitioner's property, has, within 


| theſe few days paſt, begun to build a houſe 


upon his ſaid property; and, in laying the foun- 
dation thereof, has encroached upwards of eight 

feet upon the petitioner's property, as evidently 
appears from the petitioner's. boundings, as alſo 
from the remains of an old. dyke which for- 
merly incloſed the petitioner's garden: That as 
this is the caſe, the petirioner is laid under the 
neceſlity of applying to your Lordſhip for re- 
dreſs.---May it therefore pleaſe your Lordſhip, 
to ordain this petition to be ſerved upon the 


Nn 2 ſaid 
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d C. and to find that he has encroa = 
upon the petitioner's property about eight 


hr) and to decern and ordain him in- 


ſtantly to remove the ſaid encroachment, and 
to put the petitioner's ground in the ſame ſtate 
it was in before ſaid encroachment, and to pro- 


hibit and diſcharge him from uſing any acts of 


property thereon in time coming; and to find 
the ſaid C. liable to the petitioner in the ſum 


of five pounds Sterling money as the expence 
of this application; and in the mean time to 


pronounce an interdict, inhibiting and diſ- 


charging the ſaid C. from proceeding further 


in the works until further orders. According 
to juſtice, &c.“ This petition muſt be ſigned 
by the petitioner, or by a procurator of court ; 


and when it is preſented to the ſheriff, 
he is in uſe to pronounce this interlocutor: 


Having conſidered the petition, allows the 


therein deſigned C. to ſee and anſwer the ſame; 
and, for that end, appoints him to be fer wet 


with a copy thereof, and of this interlocutor ; 
and ordains him to lodge his anſwers with the 
clerk of court within forty-eight hours af- 
ter ſuch ſervice; and in the mean time prohi- 
bits and diſcharges the ſaid C. from proceeding 


in the work till further orders.“ The peti- 


tioner, or his procurator, muſt cauſe an officer 


of court ſerve the ſaid petition upon the perſon 
making the encroachment ; which' officer muſt, 


in terms of the Aeliverance, ſerve the perſon 
complained upon with a full copy of the peti- 


flow and interlocutor, and require him to . 
his 


— 
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bis anfeer with the clerk of the court; in terms | 


thereof. And, upon the defender's giving in 
anſwers, and the cauſe coming to be adviſed, 
the ſheriff will, before anſwer, declare, that he 
will viſit the ſubject; and if upon the viſit, and 
from the purſuer and defender's rights, it ſhall 
appear that the defender has made the en- 
croachment, the ſheriff will find ſo, and ordain 
the defender to remove the fame, and prohibit 
and diſcharge him from doing ſo in time co- 


- Tr 17 1 f XXVII. | 
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TOveanies may bei fconefirand W by 


the conſent of parties, or by the order of 


a * The firſt is ſtyled e wee the 
other a judicial, ſequeſtration. 

The landlord has, in ſecurity of his tack- 
duty, not barely the tenant's perſonal obliga- 
tion expreſſed in the leaſe, but a real right in 
the fruits of the ground, and in the cattle 
brought upon it by the tenant, which is called 
an hypothec. i 

The corn and other 8 are Wee! 
for that year's rent whereof they are the crop; 


and the whole cattle on the ground are hypo- 


thecated for a year's rent, one after another ſuc- 
ceſſively; and the heritor may apply this hy- 
TOO for payment of the Paſt year's rent, at 


any 


8 _—_ 
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any time within three months after the. laſt 


conventional term of payment. If che heritar 


ſuſpects either the tenant's circumſtances or his 
management, he may by ſequeſtration make 
his right, which was before general upon the 
whole ſtock, ſpecial upon every individual: 
and if he ſees cauſe, he may afterwards roup 
the ſame, and apply the produce towards pay- 
ment of the tack- duty. To do this, he muſt 
apply by a ſummary. petition as follows. 
* Unto the Honourable his Majeſty's She- 
riff-depute for the county of Edinburgh, The 
PETITION of C. humbly ſheweth, That by 
tack, dated the- day of- laſt, en- 
tered into betwixt the petitioner upon the one 
part, and D. upon the other part, the petitioner 
thereby ſet to the ſaid D. and his heirs, (ſe- 
cluding aſſignees and ſubtenants), all and haill 
the room and farm of-, lying in the 
pariſh of St Cuthbert's and county of Edin- 
 burgh, and that for the ſpace of nineteen years 
and after the term of Whitſunday ſeven- 
teen hundred and ſeventy-five, which is there- 
by declared to be the ſaid D. his entry to the 
ſaid lands; and, upon the other part, the ſaid 
D. bound and obliged himſelf, his heirs and 
ſucceſſors whatever, to make payment to the 
petitioner of the ſum of fifty pounds Sterling 
yearly of rent or tack-duty,and that at two terms 
in the year, Martinmas and W. hitſunday, by 
equal portions, commencing. the firſt term's 
tack-duty at Martinmas ſeventeen - hundred 
and adn for the half year immediately 
pre- 


4 i : 
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e and ſo forth yearly and termly chere 


after during the currency of the tack, as the i 


ſaid tack in itſelf produced more fully bears: 


That the ſaid D. beſides arrears, is reſting the 


ſum of fifty pounds Sterling money, as the 
current year's rent from Whitſunday laſt 1778, 
to Whitſunday next 1779; and, as the peti- 
tioner is informed, that the ſaid B. is in bad cir- 
cumſtances, and is carrying his cattle, and o- 
thers ſubject to the petitioner's hypothec, off 
the lands, neceſſary, therefore it is that war- 
rant be granted as follows. May it therefore 
pleaſe your Lordſhip to grant warrant to.your 
clerks of court, or E. their ſervant, to repair 
to the foreſaid lands, and to inventory, ſeque- 
ſtrate, and roup as much of the corns, cattle, 
labouring utenſils, and others, upon the ſaid 
farm, as will completely ſatisfy and pay the pe- 
titioner the current year's rent, and expences 
of ſequeſtration and roup. According to juſ- 
tice, &c. This petition muſt be either ſign- 
ed by the petitioner, or a procurator of court; 
and upon ſuch petition being preſented, the 


ſheriff is in uſe to grant warrant for ſequeſtra- 


tion. But before granting warrant to roup, he 


ved upon the tenant, and he to give in anſwers 
ſeem meet. And in caſe the tenant does not 


move the petition in court by a roll, and crave 
proteſtation againſt the tenant for not anſwer- 
=] the "es and that the ſheriff would 


grant 


ordains the petition and interlocutor to be ſer- 
thereto, upon ſuch inducie as to the ſheriff ſhall 


appear, the petitioner, by his procurator, muſt 
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| ak. warrant 0 roup, pre is | 
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1 en and e | 


| Buaxy i is a writ iaing o. out 5 his Majcſty' J 
chancery in his name, at the inſtance of 
che mier of it, directed to the judge- ordinary, 
commanding him to try by an inqueſt or jury 
certain matters of fact therein mentioned; and, 
| according to the nature of the reſpective 
brieves, to return hat is found by the ver- 
dict, with the brief and executions thereof, to 
| the chancery :. ' whereupon there is iſſued out 
an extract, commonly called the retour; which 
is in place of a ſentence; and theſe are called 
retouruble briebet. Brieves were the ſum - 
monſes of old, in all :caſes civil, in order to 
commence ſuits or actions before che high ju- 
ſticiar and the judges-ordinary, . flatute 1471, 
c. 41. Quon. Attach. 49.; and the matters of fact 
gre. tried by inqueſt or juries, as is the caſe 
of thoſe that remain at this day. The only 
brieves that are now in uſe are ſeven, and re- 
gularily the matters accompliſhed by them 
could not otherwiſe be done according to our 
method of proceeding. Three of them are re- 
tqaurable, or returnable, to the chancery, termed 


Wee of ſervice; and four of them are not re- 
returnable, 


- 
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turnable, which, as other ſummonſes, are only 


the foundation of ſuits before the judge-ordi- - 


_ nary; and they are called pleadable brieves, be- 
cauſe: they admit of pleadings before the judge, 


as any other action. The retourabie brieves 


are the brieves of ſervice or | mortanceſtry, tu- 
tory, and idiotry. 


1. Brieves of ortanceſtry| "aetueihen' a ge- 


neral or Tpecial: fervice i 1s intended, are of this 

ter. 

1 GEORGIUS, Dei gratia, Magna Briragi- 
* niz, Franciz, et Hiberniz, rex, fidei defenſor, 

* vicecomiti de Edinburgh, ſalutem. Manda- 
mus vobis et præcipimus, quatenus per pro- 


1 « Þos et fideles homines patriz, per quos rei 


veritas melius ſcire poterit, (magno ſacramen- 
to interveniente), diligentem et fidelem in- 
5 1 fieri faciatis, De quibus terris et 
annuis redditibus cum pertinen. quondam 
2 A. B. de E. pater C. D. latoris præſentium, 
© obiit-ultimo veſtitus et ſaſitus ut de feodo, 
Ad fidem et pacem noſtram infra balliam ve- 
% ſtram? Et ſi dictus C. D. eſt legitimus et 


propinquior hæres ejuſdem quondam 4. B. 
« * 0. patris de dictis terris et annuis redditibus 


cum pertinen.? Et fi fit legitim ztatis ? 
« Et quantum valent dictæ terræ et annui re- 
I „ ditus nunc per annum? Et quantum value- 
„ runt. tempore pacis? De quo tenentur? Per 
ed ſervitium tenentur? Et in cujus mani- 
bus nunc exiſtunt? liter? Per quem? 
«, Ob quam cauſam? Et a quo tempore? Et 
5 quod per dictam inquiſitionem diligenter 
( O G -* " e, 


* 
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« 2 8 eſſe inveneritis, ſub ſigillis dates et 
eorum qui dictæ inquiſitioni intere- 
4 runt faciendæ, ad capellam noſtram mittatis, 
et hoc breve. Teſte meipſo. Apud Edin- 
* eee == > = die menſis tithe et anno | 
s regni noſtri -- | 

When a general ſervice is. e 3 a- 
bovye brief muſt be proclaimed, publithed, and 

executed, at the market-croſs of the head - bo- 

rough of the ſhire where the ſervice is to be 
, fifteen” days before the day of the ſer- 
vice. When theſe days are elapfed, the appa- 
rent heir muſt preſent the brief and executions 
to the judge of the ſervice, and crave that the 
5 gs of the brief may be put to the know 
ge of an inqueſt, and that he may be ſer- 
ved heir to the deceaſed accordingly... Upon 
chis an inqueſt of fifteen men are choſen; 
who, after being ſworn by the judge to be 
faithful and return a true verdict, elect one of 
their number to be preſes or chancellor, which 
is done 5 4 majority of voices: And the judge 
having ſworn the executor of the brief that he 
did faithfully execute the ſame, as alſo the wit- 
neſſes that they were prefent at executing there- 
of, the clerk of court preſents the claim, which 
is read, and of which the tenor follow. 

e Honourable perſons and good men of in- 
queſt; unto, your wiſdoms ſay I, C. eldeſt la- 
ful ſon and apparent heir to 4. of B. That the 
deceaſed 4, my father died at the faith and 

| WS of our Ss lord the King, and that 

| neareſt and 3 to che ſaid 4. my 


0 father, 
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father, Au that I am of lawful ave; Here- 
fore 1 beſeech your wiſdoms to ſerve and cog- 
noſce me as neareſt and lawful heir in general 
to my ſaid deceaſed father, and to retour the 
ſame to the chancery under your ſeals, as uſe is. 
After the above claim is read in preſence of 
the judge and inqueſt, the claimant mulſt prove 
his propinquity, in anſwer to that point of the 
brief, viz. that he is neareſt and lawful heir to 
the deceaſed. This muſt be done either by 
witneſſes, or by writing inferring it; or in caſe 
any two or more of the jury are in the know 
ledge of the claimant's propinquity, this is ſuf-. 
ficient without any other proof, the inqueſt be- 
ing conſidered both as judges and witneſſes. As 
to the ſecond point, that the predeceſſor died at 
the faith and peace of our ſovereign, it is pre- 
ſumed and needs no proof. And as'to the pre- 
deceſſor's death, the fame muſt be proved if 
cControverted: which can only be when he re- 
ſided abroad; for if he lived and died in this 
| country, his death will be held as notorious. 
The clerk writes what follows, in a book 
kept for that pu rpoſe, called the Ser vice-book. 
Curia vicecomitatus de Edinburgh, tenta in 
novo domo ſeſſionis burgi ejuſdem per A. C. 
armigerum, vicecomitem deputatum dict. vice: 
comitatus fpecialiter conftiturum, '- = = = die 
anno Domini , curia legiti- 
me affirmata. ANENT the brief directed 
forth of his Majeſty's chancery, for ſerving 
of C. eldeſt lawful fon of the deceaſed A. 
25 m rr va lawful heir in general to the faid 
O o 2 4 


Yn rn. geo r ſherifi-off 

before theſe witneſles, '&c.- —— a 
C. claimant perſonally, (or D. writer to the ſig- 
utt, as procurator for the claimant, by virtue of 
a written procuratory ſigned by him, dated the 
- = = day of - - = >), and craved, chat the ſaid 
brief, claim, and inſtructions, might be re- 
mitted to the knowledge of an inqueſt, viz. 
Here the inqueft's names and deſignations are in- 
ert. ]“ The witneſſes compearing, and provided 
_ they are two of the jury, their depoſition is ta- 
ken down thus: E. and F. of the inqueſt ſworn, 
depone affirmative to the propinquity men- 
ned i in the brief and claim; this is truth, as 
chey ſhall anſwer to Gop.“ This depoſition 
muſt be ſigned by the deponents and chancel- 
lor; and the verdict or ſentence of the inqueſt 
is of this tenor: Which perſons of inqueſt be- 


| "1 30S ſolemnly ſworn by the ſaid ſheriff-depute, 


E. elected the ſaid C. to be their chancellor; 
they having conſidered the brief, claim, 
and inſtructions thereof, they all in ane voice, 
 nemme contradicente, ſerve and cognoſee the ſaid 
C. neareſt lawful heir in general to the de- 
ceaſed A. his father, conform to the fore- 
ſaid brief, claim, and inſtructions thereof, in 
all points; whereupon the ſaid claimant (or 
the ſaid D. as procurator for the claimant) took 
"Inftruments that none compeared to object.“ 
This ſervice muſt be * by the chancel- 


lor 
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— 
S 


” * * 
a "14 = 
A 


1 "Tl THE: SHERIFF: court. 293 
lor of dhe jury to which the ſheriff i interpones 
his authority thus: The ſaid ſheriff-depute i in- 


terpones his authority to the premiſſes. After 


the depoſitions, verdict, and interpoſition of the 


judge, are duely ſigned, the clerk pronounces 


what follows, which is repeated after him ver- 


batim by an officer from the bar: © If any per- 


on or perſons have any thing to object a- 
| 5 gainſt the ſervice of a brief, illued forth of 
_ © our ſovereign Lord's chancery, directed to 


* this. court, for ſerving of C. heir in general to 


A. of B. his father, let them appear, as they 
were lawfully warned; otherwiſe, we let 


them to wit Th brief will be ſerved. Once, 


„twice, thrice.” And the names of the per- 
ſons upon the jury being called by the clerk 


from a liſt, to ſerve or not, they anſwer, Serve. 


When the. ſervice is extracted {Dy the clerk, 
the ſame mult, according to the king's com- 
mand at the end of the brief, be retoured or 
returned to the chancery, and there record- 


ed as the anſwer to the points of the brief, 


whence it is termed a retour; of which retour 


the tenor follows: Hæc inquiſitio facta fuit 


in nova ſeſſionis domo burgi de Edinburgh, 


55 % coram 4. C. vicecomite deputato dicti vice- 


cCcomitatus - die menſis - milleſſimo 


« ſeptingenteſimo ſeptuageſimo octavo, 1 hos 


probos et fideles homines patriæ, viz. A. B. C. 


© DE. F..G. B-T. KL. MN, 0. & Þ. 


s ſcribas in dic. burgo; qui jurati di- 
*,cunt tlmagno ſacramento interveniente,) Quod 
* !-qquond." 4. B. de G. pater G&D, OTH præ- 
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ſentium, obiit ad fidem et pacem' S. D. N. 
Regis, et quod dic. C. D. eſt legitimus et pro- 
"2 „ pinquior. hæres dict. quondam A. B. ejus 
+ patris, et quod eſt legitimæ ætatis. In cujus rei 
teſtimonium, ſigilla quorundem eorum qui 
* dic. inquiſitioni intererant funt appenſa, una 
cum brevi S. D. NM. regis in præmiſſis direc. 
* debite execut. incluſo; nec non cum fubſcrip- 
tione clerici dict. deputat. vicecomitis, ſub 
« incluſione ſigilli dict. vicecomitis, loco, die, 
6 menſe, at anno præſcript: (Sie fabſcribitur) 
« GS B. dep*. Hæc eſt vera copia principalis re- 
© tornatus ſuper præmiſſis in-cancellaria S. D. NJ. 
is remanen. Ext. copiat. et collat. per me 


RS AW. dep. D. S. ejuſque cancellariæ direc- 


* toris, ſub hac mea rote (Sic Re} * 
0 1 W. dep'.” 425 | 
When it is Acre chat the perſon chm 
ing to be heir to his predeceſſor, is to be ſerved 
heir in ſpecial, the brief before narrated muſt 
be directed to the ſheriff of the county where 
the lands lie, and the proclamation of the brief 
muſt be at the head borough of the ſaid coun- 
ty; and upon the inqueſt being elected and 
ſworn, the executing of the brief verified, and 


 theclaimant's claim of ſervice read, the claimant 


muſt inſtruct the following points: The preciſe 
time of the predeceſſor's death, and thar the de- 
ceaſed ſtood infeft in the lands contained in the 
claim: of what ſuperior the lands are held? 
by what manner of holding? what their ex- 
tent both old and new? whether the claimant 
Wen * and whoſe 1 hay os 
een 


A 
3 


been in ſince the predeceſſor's death ? Theſe 
points (or ſuch of them as are in uſe) being 


claimant obtains the verdict of the inqueſt; 
which, when retoured and followed by ſeiſin, 


jects contained in his chim. and in WE as 

predeceſſor died infeft. 

21. In default of a father's naming 1 tutors to 
| his children in liege pouſtie, or in caſe the tutors 

nominate do not accept, or that the nomination 


there is place for a tutor in law (or tutor legitim), 
ſo called becauſe his right proceeds from the 


tutor muſt be at leaſt twenty-five years-of age. 
In order that the tutor may obtain this office, 
he muſt procure from his Majeſty's chancery a 
brief directed to any A of which 
the following 4s a ſtyle. 


vicecomiti de Edinburgh, ſalutem. Manda- 


„% fſitionem fieri faciatis, Quis fir propinquior 


. 
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proven by witneſſes, writing, or otherwiſe, the | 


veſts the heir in the right of the ſpecial ſub- 


falls by death, or by a ſupervening diſability | 


mere diſpoſition of law; By our law, the neareſt 
agnate to the pupil, to wit, he that would ſuc- 
ceed to the pupil's means and eſtate, is preferred 
to be tutor in law; and by ad 1474. c. a. ſuch 


GEORGIUS, Dei gratiz, Magna W 
* nix, Franciz, et Hiberniz, rex, fide defenſor, 


« mus vobis et præcipimus, quatenus per probos 
« et fideles homines patriæ, per quos rei veri- 
tas melius ſciri poterit, (magno ſacramento 
Eb ——— diligentem et fidelem inqui- 


„ nnatus, ick eſt conſanguineus ex parte pa- 
5 noſtro B. filo legitimo quondam 8 
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„A, ſui patris ? Et 6 ille ꝓropinqui. 
4 "teen; e eee | 


= vere” —— de adm iniftratione rei em 7 
ü Er ſi ille propinquior ſit immediate ſaceeſ- 
©, furus ipfi B. fi ipſum contigerit in fata dece- 
dere? Et fi fit; quis tunc ex parte matris i- 
« *-doneor, apud quem, uſque ad ejus legitimam 
<;zratem, poſſit et debet educari Er quod per 
<.dictam inquiſitionem diligenter factam, eſſe 
« inveneritis, ſub ſigillis veſtris et ſigillis eo- 
rum qui dictæ inquiſitioni intererunt facien- 
© dz; ad capellam noſtram mittatis, et hoc deere 
1c. Teſte meipſo. Apud Edinburgum, cc. 
The judge having called a jury or inqueſt, 50 
— being ſworn in, and the brief being verified, 
the inqueſt, upon a proof that the claimant is 
next male agnate to the pupil, of the fuli age of 
eee, years, and entitled to ſucceed him 
his death, will, by their verdict or ſen- 
tence, declare the obtalner of the brief to be 
next agnate to the pupil: which verdict muſt be 
retoured to the chancery, from whence the brief 
iſſued; and the nomination of the tutor Which 
follows on it, is of itſelf a ſufficient title and 
Warrant for his adminiſtration. But ſuch ru- 
tor muſt always give ſecurity rem pupilli ſalvam 
_ fore, before he enter upon the exerciſe' of his 
office. It is only the firſt head of the brief, that 
in practice the inqueſt inquire into. As che 
agnateꝰ's good œconomy, or fitneſs to gente is 
preſumed till the contrary be proved, the point 
1 N in che rad is the proper pro- 


vince 
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vince of che clerk; and the laſt: head, which 
relates to the next cognate, is left to the deci- 
ſion of our. courts of law. 
3. Curators are given to 8 eee or 
furious; and the method pointed out by law for 
declaring fatuity or furioſity is, by brieves iſ- 
ſuing from his majeſty's chancery, and directed 
to a judge, Who is ordained to call an inqueſt 
for inquiring, /, Into the perſon's true ſtate; 
241y, Who is the next male agnate, on whom the 
office of curatory may be conferred; Cr. lib. r. 
dieg. 12. & 29.3" 1475, c. 67. Naas of tutory 
may be directed to any judge, being ijuriſdictionit 
| — but brie ves of idiotry and furioſity can 
be directed to no other than the judge- ordinary 
of the territory where the perſon who is ſaid. to 
be fatuous or furious reſides; and he ought to be 
made a party to the brief, becauſe if he be truly 
of aſound mind he has an evident intereſt to 2 
; 7971 it. The tenor of a brief of idiotry follows. | 
_ .-< GEORGIUS, Dei gratia, Magnæ Britan- 
*, Niz, Franciæ, et Hiberniey Rex, fider defenſor, 
| de Edinburgh, ſalutem. Man- 
« damus vobis et præcipimus, quatenus per 
probos et fideles homines patriæ, per quos 
rei veritas melius ſciri poterit, (magno ſacra- 
15 mento inter veniente), diligentem et fidelem 
* anquiſitionem fieri faciatis, ſi B. fit incompos 
mentis, fatuus et naturaliter idiota, fic quod 
« timetur de alienatione tam terrarum ſuarum 
quam aliarum rerum mobilium et immo 
* pilium? Et quamdiu ſuſtinoit iſtam fatui- 
Wen Et fi fir, quis lic tunc propinquior 
wg: P p con- 


* 


1 C0 eus dico B. Et ſi We propinquior 
. ene rei W e et potens cavere idonee 
de adminiſtratione rei alienæ? Et ſi ſit legi- 
+ timæ ætatis? Et quod per dictam inquiſi- 
_< tionem diligenter factam, — fub 
©; Ggillis: veſtris et ſigillis eorum que dictæ in- 
A quiſitioni intererunt faciendæ, ad capellam 
© noſtram mittatis, et hoc breve. Teſte me- 
h ipſo. Apud Edinburgum, &c. But if the 
party be furious, the brief bears to inquire, 
I Si fir incompos mentis, prodigus et furieſus, 
vi. quod neque tempus neque modum ex- 
penſarum habet, fed bona; et poſſeſſiones de- 
« lacerandas erdiſipandas profundit, amn 
diu ſuſtinuit illam furioſitatem, &c. .. 
As to the firſt head of the brief, the oonditian 
of him who is alleged to be- fatuous or urious, 
the inquiry of the inqueſt was by our old law 
eonfined: to: his preſent ſtate, Whether he Was, 
while the inque were ſitting, of a ſound mind? 
and conſequently, when one was to ſet aſide, 
on the head of. fatuity, a deed granted prior to 
the verdict of the inqueſt, it behoaved dane 
bring evidence that the granter was fatuous at 
che preciſe time of granting the deed; becauſe, 
though an inqueſt had declared him an idiot 
poſterior to — date of the deed, yet the evi- 
laid before the inqueſt, which Was li- 
mited to his preſent ſtate, could be of no uſe 
towards proving his fituity ſtill farther back 
toc the date of the deed under challenge. That 
theſe verdicts therefore might be of more ge- 
. * the r Age, Mo 
Q | 2 
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806. to inquire how long the perſon had been 


fatuous; and it was enacted, that no alienation 


made by him, after the time fixed by the in- 
queſt ab the commencement of his diſtemper, 
ſhould” be” valid. Thus the verdict is now a 
ſufficient foundation, without further evidence, 
bur ang aſide not only all fuch deeds of the 
fatuous perſon as' were granted after producing 


the evidence to the inqueſt, but likewiſe ſuch 


as were granted before that, if after the time 
when, "according to the proof, the fatuity be- 
gan. As to the ſecond head, concerning che 


perſon to be appointed curator; our la hath ; 


committed the care of fatuous and furious Per- 
ſons to the next male agnate, in the ſame man- 


ner as in the tutory of minors. It appears that 


ſuch” agnate ſhould be twenty-five years of 
age, although the brief is left only in general 
to inquire / /t legitime ætatit. When a per- 
ſon is to be cognoſced fatuous or furious, his 
perſon ought regularly to be exhibired fo the 
inqueſt, that they may be the better able, after 
conferring with From to form a judgment of 


his ſtate from their own knowledge; and this 


holds more in the caſe of fatuity and of a di- 


ſtempered brain, which are habits not quite ſo 
obvious to the ſenſes as furiofity, and in ſome 


caſes hardly to be diſcovered but by conference. 


The verdict, therefore, of the inqueſt concern 


ing the perſon? s preſent' condition, is grounded 
upon the” conviction ariſing in their breaſts 
from what they themſelves have ſeen; but that 
yore oth ir which looks backwards, muſt of ne- 
TRY 3 
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If 2 N ant Wer bern —— convits 
tion, and from the proof adduced before them, 
are clear that the perſon againſt whom the brief 
is iffued is fatuous, they by their verdit muſt 
find, that the ſaid perſon has been fatuous from 
fuch a period, and ſtill continues to be ſo; and 
therefore cognoſce him as ſuch, and ſerve che 
purchaſer of the brief his neareſt agnate cura 
tor to him accordingly ; The extract of all 
which muſt be returned to the chancery, from 
whom the obtainer gets the retour, as before 
obſerved. The powers of curators to idiots and 
furious perſons, and the obligations which their 
affices bring them under, are preciſely the ſame 
as thoſe of tutors to pupils. Their office ex- 
pires either by the death of the perſon under 
N or wh his return to A N ewe | 
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are not retourable to the chancery: they 

enjoin the judge to determine the matters of 

fact therein mentioned, upon adviſing the ver- 

| dict found by the inqueſt: They are: termed 
pleadable, becauſe they admit of pleadings be- 

. the judge, a9 any other action; and, 1 * 

at 


— — 


———— 


— — 


— —— 
— — 


— hen aus Frere die. 


—ͤ—U— —ñ — — — 


—— — 


U 


SHERIFF. count. 3005 


they muſt be ſerved againſt che 

— or — ,. intereſted. Theſe pleadable 
or unretourable brieves are, The brieves of terce, 
diviſion, lining, and perambulation. 

I. Terce is a liferent by law allowed to widows 
{who have not accepted of a ſpecial proviſion) of a 
third of the heritable ſubjects in which their huſ- | 
band died infeft; Reg. Maj. I. 2. c. 16. The wi- 
dow hath no title of — and ſo cannot re- 
ceive the third of the rents in virtue of the terce, 


till ſhe be ſerved to it. In order to this, ſhe 


muſt obtain a brief from the chancery, directed 
to the ſheriff of the county where the lands lie, 
who thereupon. calls a jury of fifteen ſworn 
men to inquire into the facts or heads contain 
ed in the brief; the tenor of which brief fol- 


"5h 'GEORGIUS, Dei cratia, Magnz Bricanniz, 


15 Franciæ, et Hiberniæ, Rex, fidei defenſor, vi- 


dcecomiti de Edinburgh, ſalutem. Nandamus 


ER 


vobis et præcipimus, quatenus dilectapoſtræ 
B. relictæ quondam 4. latrici præſentium, 
haberi faciatis rationabilem tertiam partem 
ſuam, de omnibus et ſingulis terris et annuis 


redditibus cum pertinen. quæ et qui fue- 


runt dicti quondam 4. ſui mariti hæredi- 


' tarie, infra balliam veſtram, quas et quos de 
0 nobis tenuit in capite, et de quibus obut ul- 


timo veſtitus et ſaſitus ut de feodo. Tantum 


2 inde facien. quod pro veſtro defectu, am- 
plius inde; juſtum quærimoniam non au- 


« diamus. Tele ane! 0 a | 
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Rx uns lawfl wie — 2 as to 
chich, poſitive ſtatute (1503 C 7.) has, from 
. the favour to the widow, directed the ſervids to 
if it ſhall appear ſhe was held and re- 

pute as lawful married wife. 24%, That the 
huſband died infeft in the lands ſpecified in the 
brief, which is inſtructed by the ſeiſin; Which 
being proved, the verdict or ſentence” of the 
inqueſt entitles the widow to ſue the tenants 
for her juſt third of every farm, and to poſſeſs 
Uk lands Ry with the er e os indi- 
D. DE 

25 The dien BY land among: e der 

other conjunct proprietors pro indiuiſo, proceeds 
alſo on a brief iſſued out of the chancery, di- 
rected to the ſheriff in whoſe juriſdiction the 
lands lie, in order that the ſame may be divided 
among the claimants according to their reſpec- 
| ? E ute Were r. With bore the _ 


14 


3F RGIUS, Dei s, b Britan- 
© ni, Franciæ, et Hiberniæ, Rex, fidei denfen- 
ſor, vicecomiti de Edinburgh, falutem. Man- 
damus vobis et præcipimus, quatenus totas et 

-< ;ntegras terras de, &c. cum pertinen. jacen. 

< infra baliam veſtram; inter A. ex parte una, 
et B. ex parte altera, portionarios dictarum 

- - terrarum, juſte et ſecundum aſſiſam terra 
“ contingentem, partiri faciatis. Tantum inde 
** facien. quod pro veſtro defectu amplius inde 

| 2 quærimoniam non audiamus. 1 

* neiplo.. Apud * bee.” f 


Den THE? SHERIFF COURT. 303 


Upon procuring this brief from the chan 
cery, the purchaſer thereof muſt preſent his 
claim to the ſheriff of Edinburgh, to whom the 
brief is directed. The fame muſt ſer fort! 
the claimanr's title to his parts of the land cra- 
ved to be divided; and muſt bear, that; ever 
fince he entered to the poſſeſſion, che lands were 
poſſeſſed by him and B. proprietor of the fourth 
part thereof, as heirs-portioners pro indiviſo; and 
that the claimant, as proprietor of three fourths 
of the ſaid lands, and the ſaid B. proprietor of 


the other fourth, had ſuſtained conſiderable 1oſs* - 


| and damage on account of the ſaid lands con- 
tinuing undivided, in not knowing their own 

particular ſhare thereof, ſo as they might pro- 
perly meliorate and improve the fame: There- 
fore craving, that the lands and others might be 
divided betwixt the clatmant and the ſaĩd B. ac- 
cording to their ſeveral rights and intereſts there 
in; for which purpoſe, the claimant had pur- 

chaſed and procured the aforeſaid brief for di- 

| viding che ſaid lands, teinds, and others, betwixt 

the ſaid B. and him, ſo as three fourth-parts | 
= thereof might be ſet apart and appro to 


che claimant in virtue of his rights and infeft- 


ments, and the other fourth-part of the ſaid 
= lands ſet apart and appropriated to the ſaid B. 

conform to his rights thereto: Alſo craving a 
jury to viſit the grounds of the lands; to per- 
= ambulate and take inſpection of che fave; and 
baill parts and pertinents thereof; and there 
after to make a juſt and equal diviſion of the 
N 5 E and eſtate, by ans aſide and 
8 ap- 
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appropriating thre Gs to the i- 
it and the other fourth part tlie tof to 
N aid B.; te appoint” march. ſtones ro be 
Tet, and other meithes fixed, by which their 
Tefpe ctive parts and lots might: be clearly and 
"diſtintly "bounded and aſcertained; and to 
give in their verdict to the fa therilf under 
dhe moſt part of their ſeals. 1 

Along with the claim, the ae muſ pre- 
"Seine: a - petition to the ſheriff, praying, That he 
vould be pleaſed to grant warrant to the officers 
of court to warn and charge the ſaid B. to com- 
pear before him at ſuch a day and place as he the 
ſheriff ſhould appoint; to ordain the ſaid B. to 
produce his rights to che fourth- part of the ſaid 
lands, and to hear and ſee the ſame witli the peti- 
tioners, and the ſaid diviſion remitted tothe know- 
ledge of an inqueſt; and to grant warrant for 
ſummoning ſuch of the perſons contained in a 
ft produced with the ſaid petition as he ſhould | 
| 8 to appear before him the ſaid day and 
place, to paſs upon the inqueſt: alſo to grant 
warrant for ſummoning one or more of the fur- 
veyors mentioned in the: ſaid liſt to meaſure 
and ſurvey the ſaid lands, chat the diviſion 
thereof might proceed regularly and without 
delay. Upon the brief, execution — claim, 
petition, liſt of jurymen and land- furveyors, 
being preſented to the ſheriff, he will, before 
k riffs; allow the proprietor of the forth: part 
of che {aid lands to fee and anſwer the peti- 
tion; and for that end will appoint him to be 
furnmoned. » In' the” event of his appearing 


and 
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jurymen, an 
A, ſurveyor; will grant warrant for ſummon- | 
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and giving in anſwers, the ſheriff, upon 1 

ing that the diviſion ought to proceed, Will 

name fifteen perſons out of the foreſaid liſt as 
7 one out of the foreſaid liſt as 


ing them to appear before him at a certain 


time and place; and upon the faid inqueſt 
or jury their giving in their verdict, he will 


approve, of the ſame, interpone his authority 
thereto, and decern and adjudge ſuch a lot 
mentioned in the verdict to belong to the 
ſaid B. his heirs and ſucceſſors in all time co- 
ming as his fourth part or ſhare of the lands 
and eſtate of C. He will alſo adjudge and 


5 decern the three remaining lots, particularly 
bounded and deſcribed in the ſaid verdict, and 


including all the remaining grounds of the 


lands and eſtate of C. to pertain and belong to 
to the ſaid 4. and his heirs and ſucceſſors in all 
time coming, as his three fourth- parts or ſhares 


of the ſaid lands and eſtate of C.; and will ad- 


judge and decern the farm and colt houſes, and 


the trees and growing timber upon the lots and 


| thares fo. adjudged and decerned to the ſaid 
parties reſpectively as aforeſaid, to pertain and 
belong to them and their foreſaids in all time 
coming, as 7 ant pertinents of their reſpec- 


tive lots and ſhar 
In the TE _ heirs-portioners, the 


| manſion-houſe, yards, and gardens, or orchards, 
not in uſe to be ſet for rent, are in uſe to be 
allotted to the eldeſt, and ſhe i is likewiſe prefer- 
el to the ar of the writings. | 


Qq pert 
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'A man who had a very ſmall land intereſt 
of five chalders of victual, leaving five daugh- 
ters, 4 and the eldeſt claiming the manſion-bouſe 
Jure præcipui et ratione primogenituræ, there be- 
ing other houſes for the tenants, though the 
manſion-houſe itſelf was ſcarce fit for an heri- 
tor to dwell in; the lords found, That this be- 
ing the principal meſſuage on che ground, it 
muſt belong to the eldeſt daughter, without 
any equivalent to the others in lieu thereof: 
5th March 170%, Cowres. The next queſtion 
being about a large orchard adjoining to the 
houſe; the lords, after trial of the extent and 

value thereof, firſt found, (10th June 1708), 
That this yard muſt follow. the houſe, and 10 
belong to the eldeſt daughter jure primogeniture ; 
but, being of a value far above what ſuch a 
houſe or ſmall heritage required, that the other 
ſiſters ought to get a recompence and ſatisfac- 
tion for their ſhare and proportion thereof. But 
thereafter the lords altered the ſaid interlocutor, 
and found; That the whole orchard, not having 

been ſet for rent, belonged to the eldeſt ſiſter, 
without any recompence to be given by her to 
| the reſt; 24th June 1708, inter egſſ. 

73. The brief of lining was iſſued alfo out. of 
the chancery, and was directed to the magiſtrates 
of the borough where the tenements lie, who 
called an inqueſt to ſee the lands meaſured ac- 
cording to their true meithes and marches; Leg. 
Burg. 6. 102. But this brief being in diſſue- 

en ui ar was not ee be ea 
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ted to the ſheriff, it is unneceſſary to take fur- 
ther notice . | 

4. The brief of perambulation iſſues in Uke 
| 1 from the chancery, directed tothe Judge- 
jon re of the bounds where the controverted 
ed marches he. Of which brief, the tenor fol- 
1 
a, GEORGIUS, Dei gratia, Magnæ Britan- 
niæ, Franciz, et Hibcrniz, Rex, fidei defenſor, 
vicomiti de Edinburgh, ſalutem. Mandamus 
vobis et precipimus, quatenus per probos et 
fideles ac antiquiores homines patriæ, juſte 
et ſecundum aſſiſam terræ, perambulari fa- 
ciatis rectas metas et diviſas, inter terras de, 
&c. cum pertinen. quæ ſint A. ex parte una; 
et terras de, &c. quæ ſunt B. ex parte altera, 
jacen. in baronia de, &c. et infra balliam ve- 
* ſtram. Et ſicut dictæ diviſæ et metæ juſte 
et ſecundym aſſiſam terræ perambulatæ fue- 
rint, ita eas de cætero firmiter faciatis ob- 
ſervari. Tantum inde facien. &c. Teſte me- 
„ ipſo. Apud Edinburgum, &c.” | 

The procedure upon this brief is by a jury 
of fifteen men, who perambulate the ground, 
and pronounce their verdict, determining the 
marches upon their own proper knowledge, or 
a proof led before them, as they ſee cauſe; to 
which the judge interpones his authority. The 
jury in a perambulation, by the ſtatute 1579, 
c. 79. muſt conſiſt of ſubſtantial landed men 
within the ſhire, if they can be conveniently 
had; or, in default thereof, within the four 
next "hires: and the reaſon aſſigned i in the pre- 

| Q q 2 amble 
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JUDICIAL PROCEEDINGS 


BEFORE 


The BA1L 1 Es of Ein BURGER. 


PRES, TITLE j 


of + the Conorrroriow of che BA4iLEt Counr. 


"EL E lord provoſt, magiſtrates, ai towyn- 
council of the city of Edinburgh, have 
many valuable powers, privileges, and 

immunities, conferred upon them by our ſove- 

reigns. By charter of confirmation under the 
great ſeal, granted by king Charles I. dated at 

Newmarket, the -23d day of October 1636, 

and of the 12th year of his reign, his majeſty 

ratifies, approves, and per petually confirms, 
many royal gifts therein mentioned, granted 
by the kings of Scotland in favours of the pro- 
voſt, bailies, council, and community, of the 

city of Edinburgh, and their ſucceſſors for ever; 
and particularly a charter of feu- farm, under 
the great ſeal, dated at Cardroſs the 26th May 

132, granted by king Robert Bruce, of the 

town of W my and mills of _ 

wi 
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with their appurtenances. tem, Acharter grant - 
ed by king James III. under his great ſeal, of 
hereditary office of ſheriff. within the town 

of Edinburgh and liberties, with all and fin- 
gular the privileges and immunities therein con- 
tained, dated the 16th day of November 1482, 
in Fs 23d year of his reign. Item, A char- 


ter made and granted by king James IV. un- 


der his great ſeal, of all and fingular the lands 
and port of Newhaven, lying and bounded as 
therein mentioned, with the haven, ſilver, and 
other profits and duties thereunto belonging, 
dated at Stirling the gth day of March 1510. 
Item, A charter granted by queen Mary, under 
the great ſeal, of the ſuperiority of the village 
of Leith and appurtenances thereof, as well of 
the inhabitants and indwellers there. as of the 
houſes, tenements, annualrents, links, orch- 
yards, profits, duties, ſervices, tenants, tenances, 
and ſervices of free tenants, to be held as there- 
in mentioned, dated the 4th October 1565. 
Item, A donation and infeftment of the juſti- 
iary of peace, granted by king James VI. un- 
der his great ſeal, within the city of Edinburgh, 
village of Leith and bounds thereof, dated at 
pton- court the 25th September 1612. 
Item, A charter, granted by king james VI 
under his great ſeal, of the juriſdiction of the 
port and harbour of Leith, making and conſti- 
tuting the provoſt, bailies, council, and com- 
munity of the city of Edinburgh, judges be- 
tweeen the owners, maſters of ſhips, and ma- 
a of Leith, and all other owners, maſters 


and 


* x7 


and ſailors, as well his majeſty's ſubjects as fo 
reigners, with their ſhips, barks, and boats, 
within the ſaid port and town of Leith, for the 
time, in all. maritime affairs and actions, and 
other cauſes whatever, with a power to make 
acts and ſtatutes for the benefit of navigation 
within the ſaid village of Leith, dated at 
Whitehall the zd day of April 1616. Item, 
A charter granted by king James VI. ratify- 
ing and approving all former infeftments grant- 
ed to the provoſt, bailies, council, burgeſſes, 
and community, of the city of Edinburgh, 
of the hereditary offices of ſheriff and coroner: 
Alſo concerning a new grant of the ſaid offices 
of ſheriff and coroner to the ſaid-town of Edin- 
burgh; with the common mills, common moor, 
common mare, lakes, ports, ſtreets, ways, lanes, 
paths, and paſlages, leading to and from the ſaid 
town, eſpecially paſſages on both fides of the 
river leading to and from the ſaid town to the 
villages of Leith and Newhaven, and ports there- 

of; and within the ports and villages of New- 
haven and Leith, harbours, ports, raids, and 
bulwarks or forts of the ſame; and within the 
lands of the common cloſets, burſs, holf, ſtreets, 
ways, paths, paſſages, lands, and bounds what- 
ſoever, lying within the liberties -of the ſaid 
town of Edinburgh and village of Leith, on the 

| ſouthern fide the river thereof; with all other 
| liberties, commodities, and privileges therein 
contained; dated at Whitehall the zd day of 
| April 1616. The ſame charter, after confirm- 
1ng-theſe and ſeveral other grants, bears, That 


has 
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his majeſty, for the good and, faithful ſervices 
done to him by the city of Edinburgh, and as 

an encouragement for them to perſevere and 
perform the like in time coming, he of new 
gives, grants, and diſpones, and for his majeſty 
and his royal fucceſſors perpetually confirms, 
to the ſaid provoſt, bailies, couneil, and com- 
munity of the ſaid town of Edinburgh, and 
their ſucceſſors, all and ſingular the ſaid city of 
Edinburgh, walls, ditches, ports, ſtreets, paths, 
paſſages, lands, territories, - and community 
thereof 3/7 mills, mill-lands, multures, ri vers, 
banks, heughs, parts and appurtenances of the 
ſame; together with all the common lands of 
the aid city called the Common- moor, both 
eaſtern and weſtern, and common mire of the 
ſame, as well arable as unarable; with all the 
houſes, buildings, gardens, tofts and crofts, with 
their rightful appurtenances, as poſſeſſed by che 
faid provoſt; council, and community of the ſaid 
city, their feuers, farms, and tenants of che 
fame; with the ſouth loch, called the Borough- 
loch, ground, lands, marches, and mires thereof, 
and all the other lakes of the ſaid city called the 
Nord-loch, ſoil, lands, marſhes, and mires of the 
ſame; and alſo ren acres of the lands of High- 

riggs, with the twelve common mills of the ſaid 
eity, fituated on both ſides of che river of Leith, 
mill- lands, aqueducts, houſes, buildings, bridges, 
heughs, banks, ſtreets, and paſlages,- leading to 
and from the ſaid mills, with the multures, &c. 
as alſo the port, cuſtoms, harbour, ſoil, and raid 


of 2 and appurtenaacet thereof; * 
other 
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other grants therein mentioned. All which 
lands, and others therein mentioned, granted 


by his maje y's royal predeceſſors, are by his 
majeſty Mae erected, and incorporated into 


a 2 city, with all che rights, liberties, pri- 

and immunities, appertaining to a city 
or royal burgh: With power to the ſaid pro- 
voſt, baihes, and council, of the ſaid city, both 


preſent and to come, and their ſucceſſors in all 


time thereafter, to leet and chuſe their magi- 


ſtrates, ' provoſt, bailies, dean of guild, treaſurer, 


and council, as freely as any other burg b-royal 
within the kingdom of Scotland, and in as free 
a manner as ever was uſed in former times; to- 
gether with the privilege of a merchant guildry, 
with guild-courts, council-members, jurifdic- 
tion, and members belonging thereunto, within 
his majeſty's ſaid royal city, and bounds and 


liberties thereof. Alſo, his majeſty thereby 
gives, grants, and diſpones, to the ſaid provoſt, 


bailies, council, and community of the ſaid city, 
and their ſueceſfors for ever, the offices of he- 


1 reditary ſheriff and coroner within che ſaid city 


3 Y — * 
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of Edinburgh; and within the bounds; moors, 


marſhes, lakes, banks, ſtreets, and paſſages; be- 


longing to the ſame, within the ſaid ports and 


harbours of Leith and Newhaven, piers, ſhoards, 
raids, and bulwarks of the ſame, with all ather 
lands, ways, and paſſages appertaining thereun- 
to, annexed to the ſaid city, within the bounds 
. aforeſaid, and erected into a city or burgh royal 


as above ſpeciſied, as alſo within. the bounds of 


the laid village of Leith on dhe. ſouthern fide of 
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ne river. His majeſty likewiſe thereby makes 
and conſtitutes the provoſt, and bailies of” the 
ſaid city of Edinburgh, and their ſucceſſors, ju- 
ſtices and commiſſioners of his majeſty s peace 
within the ſaid city of Edinburgh, ports of 
Leith and Newhaven, and all the lands, part" 
ports, harbours, ways, and paſſages, and other 
things annexed to the ſaid city, and within the 
ſaid village of Leith, and the ſouthern ſide of 
dzhe river thereof. And his: majeſty. thereby 
makes, creates, and conſtitutes the provoſt of 
the city of Edinburgh, elected, and to be yearly 
choſen for ever, principal ſheriff and coroner; ; 
and the bailies of the ſaid city, elected, and to 
choſen .yearly as aforeſaid, ſheriff's] and coro- 
ner's deputies, conjunctly and ſeverally, under 
the ſaid provoſt within the bounds or juriſdic- 
tion aforeſaid. Further, his majeſty thereby 
makes and conſtitutes the ſaid provoſt and bai- 
lies, both /preſent and to come, conjunctly and 
ſeverally, Juſtices and commiſſioners of his ma- 
jeſty's peace within the ſaid city and bounds a- 
foreſaid; declaring, chat a ſeiſin once to be ta- 
ken in virtue of that royal charter by the ſaid 
provoſt and bailies of the ſaid city, or any of 
them, at the market-croſs thereof, ſhall ſtand 
and be a ſeiſin to them and their ſucceſſors for 
the ſaid city, and for all the lands, ports, cu- 
ſtoms, harbours, offices of ſheriff and coroner, 
juſtices of the peace, and others thereunto an- 
nexed as, aforeſaid, notwithſtanding 'of or 

diſeontiguity. And by ſtatute, 5. Ann. d. 8 
* art. 21. the rin and privileges of us 
royal 


- 
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royal burghs in Scotland are declared” to re- 
main entire after the union, and notwith- 
ſtanding thereof; and further, by the act 20 


Geo. H. all Juriſckction and privileges veſted in 
any royal borough are. reſerved in their full 


extent. 

The bailies of Edinburgh are judges Lornpe- 
tent in all perſonal actions upon contract, bond, 
bill, obligation, pation; verbal promiſe; i or 05 
therwiſe, to the greateſt extent, whether the 
proceſs be brought againſt the debtor himſelf, 
or his repreſentatives, in actions of rent; forths 
coming, multiple-poinding, and others of the 
like nature. They are competent to the authen- 
ticating of tutorial and curatorial inventories, 


proceſles of cognition of debt and payment, and. 


to the regiſtration not'only of bonds, contracts, 
or other deeds which dear a clauſe of regiſtra- 
tion in the books of any judge competent, but 
of proteſts upon bills. They are competent 
| judges i in poſſeſſory actions, as removings with- 
in burgh, ſpulzies, ejections, &c. and in all 
brieves iſſuing out of the chancery which are 
directed to the judge-ordinary ; and they have 
a cumulative juriſdiction with the high admi- 
ral in maritime queſtions within the port of 
Leith. Their privative” juriſdiction as bailies 
of a royal burgh, is to judge upon the appli- 
cation 6 priſoners to them ctaving the benefit 
of the act made in favours of inſolvent debt- 


ors, called the act of grace; upon applications 
made to them by priſoners to be liberate from 
hog upon account of fickfeſs; in arreſting 


RY A ſtrangers 
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te tolgive ſecurity for meat, drink, and 
clothes furniſhed to them by the inhabitants of 
the borough; and in all matters of public order 
of police of che burgh. / They alſo (exerciſe a 
ſummary eivil juriſdiction to the higheſt. a- 
mount, in actions at the inſtance of drovers, or 
the like, againſt fleſhers, for payment of che 
: gt of cattle bought at the houſe of Muir, or 
eſt-Port, for ready money. But this action 
is only competent when brought within forty 
days after the ſale. And, by ſpecial ſtatute, a 
power is given them to value and ſell ruinous 
houſes tothe higheſt offerer, where tlie proprietors 
refuſe to rebuild or repair them. As alſo they, 
in virtue of the aforeſaid royal grants, hold 
jult cer of- peace courts, and judge in all matters 
within the city and liberties cen ol 00 . 
: Totes: 6G Na * ng IEF? 3 pony e 
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T H E Patlics of {5 0 Died dels Abs four in 
number, are choſen. annually by the ma- 
giſtrates and town- council. They ſit as judges 
in all civil actions competent to the magiſtrates; 
and, upon that account, che court held by them | 
is called. the Bailie Court, i e 

The bailie court is Fk in the, Abe 
houſe, 10. as, e where the other 
; Junge, 


TOY 
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| es, the — of Edinburgh and 

5 F of Edinburgh, hold their courts). The 
ſame is held twice a-week, to wit, upon Tueſ⸗ 
day and Thurſday at eleven o clock. Each 
bailie or judge holds the court per wire, a 
the ſpace of a month; and when the baile fits 
upon the bench, there is always one of the city 
aſſeſſors who. fits along with him to give ad- 
vice and aſſiſtance in law. The bailie, aſſeſſor, 
and procurators, during the firting of the 
done Wear gOWns. FPS: 

The baihes fit during the Cena of a meme 1 
per vice, in the laigh council-houſe, or council- 
chamber, belonging to the city; where they 
determine ſummary matters betwixt the inha- 
bitants, queſtions of police in the city, regula- 
ting markets, &c. criminal actions, and other 
matters that cannot properly be determined in 
the bailie court. 

The aſſeſſors f the city of Edinburgh's are 
four gentlemen choſen by the magiſtrates and 
council out of the faculty of advocates, who 
not only give their advice and aſſiſtance to the 
magiſtrates in cauſes before the bailie court, 
but likewiſe in all queſtions uncerning the po- 

lice and government of the city. _ 

Ihe two principal clerks of court are in ry 
of the magiſtrates and town-council ; and hold 
their office during life, or ad witam aut. cul- . 
4 pam. 7 4 . V 25 | | 

The two depute-clerks * court are Wo: in 
gift of the magiſtrates and town-council, and 
aun their office _—_— life. Both h principal 
44 ; | an 
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hu depute clerks ſign ſummonſes and extracts 
of all the acts, deeteers, and of gers Jene 


the ar: ths E 


The procurator-fIal aff the* city * Edie 


burgh and of court, is in the gift of the coun- 


cil. His duty is to proſecute ad uindit tum publi- 
ram, or otherwiſe, as public proſecutor; or to 


concur with any perſon aggrieved, when his 
concurrence is demanded; which concurrence 


he always grants. The gentleman who preſently 
holds that office has enjoyed it for upwards of 


theſe forty years paſt; and has executed his truſt 


with honour, integrity, and moderation, not 
only to the ſatisfaction of the magiſtrates, — 4 
to chat of the public in general. 

The procurators of court are che Sctrey of 


; pröcufators of Edinburgh. They were, anno 


1765, erected into a ery by the lord provoſt, 
magiſtrates, | and town- council of Edinburgh; 
and obtained a ſeal of cauſe, empowering them 
to practiſe and plead before the bailies. They 
are admitted procutators upon ſerving à re- 
gular indenture of three years with one of the 
ſociety; attending the court for three 7 75 af- 
ter the expiry of ſuch indenture ; paſſing 

vate trial upon their knowledge of the B 424 
form of *proceſs, and afterwards à public trial 
before the bailies and che wr een fitting 
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in judgment. 225 i 
There are Peck Ger Saler belegg⸗ 


ing to the bailie court, who: hold their office 
by a gift from the e principal 10 and hy 575 
ie for life, 20 d 

15 = 15 | : : The 


> 
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The. officers of court, who are twelve in num- 
bet, are in n gift of the magiſtrates. Their duty 
is to execute ſummonſes of court, ſentences, 
and decreets thereof; to attend the magiſtrates, 


4 execute their orders, and che orders or the 
members of court. 


* ; 


urn Ul. e 

of the 886 privative to \the Falles * PAT: | 
e, the Form of an APPLICATION by a 
Bauten to obtain the Act of Gr4ce. 8 


6 © HE bailies of Edinburgh having within 

the borough and privileges a cumulative 
juriſdiction; i in cauſes ordinary with the ſheriff 
of Edinburgh, and the proceedings and ſtyle 
of ſummonſes in the bailie - court being ſi- 
milar to thoſe in the ſheriff- court, it would be 
unneceſſary to recapitulate the ſame. What is 
propoſed in this book 1s to treat of the form of 
judicial proceedings, &c. in cauſes privative to 
the magiſtrates as bailies of a borough-royal, 
referring to the former part of this rely for 
the FRE nity; 

In „ of the liberation of primers 
upon the act 1696, c. 32. entitled, Act anent 
the aliment of poor priſoners, commonly call- 
ed the ad of grace, it may be premiſed, That 
: anciently there was no legal proviſion for the 
maintenance of thoſe impriſoned for debt; and, 
as they: could' not be allowel to ſtarve, / it fre- 

quently 


- 
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quently happened that royal boroughs, who 


had received them into their priſons, were bur- 


dened with the expence of their maintenance. 
Jo remedy this, the foreſaid act of parlia- 
ment ſtatute and ordained, That where 


4 any perſon is made or ſhall be made priſoner 


& for a civil debt or cauſe, and ſhall be found or 
* become ſo poor as that he cannot aliment him- 
* * ſelf; then, and in that caſe, it ſhall be leiſome 

© to the magiſtrate of the burgh where the pri- 
* ſon is to which the ſaid priſoner is commit- 


ted, upon the complaint of the ſaid priſoner, 


« and his making faith in their preſence that he 
l hath not where with to aliment himſelf, to in- 
i timate the ſame to the creditors, one or more, 
3 at whoſe inſtance the ſaid priſoner was com- 
* mitted or is detained, and to require him or 
'G them, either to provide and give ſecurity for 
*.an aliment to him, not under three ſhilling 
2 per diem, or elſe to conſent to his liberation; 
which if the ſaid creditors refuſe or delay to 
« do within -the ſpace of ten days thereafter, 
DI then! it ſhall be leiſome to the ſaid magiſtrates 
4 to ſet the ſaid poor indigent. priſoner at liber- 
2 * ty, without any hazard of being liable for the 
debt and cauſe of the impriſonment, or to any 
other cenſure whatſomever : Providing al- 

_ * ways, that if any other creditor, at whoſe i in- 
10 ſtance he is made or detained priſoner, give 
© ſurety to aliment the ſaid indigent debtor, 
he ſhall till be kept priſoner as before. 
That the priſoner may obtain the benefit of 
- this faturary : act, he muſt apply by petition to 


the bailies in hs form } 
” Unta 


TY MY OW GEES 1 n 


1 * » . - O 
4 * * 


"OTE: 
M C 


dy | Unto: the Honourable Bailies of 


ſoner in the tolbooth of Edinburgh, humbly 
ſheweth, That, upon the - - = = of - — - >, 
B. obtained ſentence and decreet before your 
Honours, at his inſtance, againſt your peti- 


tioner, decerning and ordaining the petition- 


er to pay the ſaid. B. the ſum of twenty 
pounds Sterling money, with two pounds Ster- 
ling money of expences of plea. Upon which 
deereet, the petitioner received a charge of 
payment: and the days of the charge being 
elapſed, the ſaid B. obtained an act of ward- 
ing of your Honours upon ſaid decreet; in 


virtue whereof che petitioner was, upon che 


of laſt, impriſoned. in the tol- 
booth of Edinburgh, where he ſtill remains. 
That the petitioner is in poor circumſtances; 
and is neither able to pay the aforeſaid debt, 
or to diſcharge other debts owing by him, nor 
even to aliment himſelf in priſon, having no 


gunds whatever. He is therefore laid under the 


neceſſity of applying to your honours for the 
benefit of the act of parliament 1696, c. 32. 
entitled, Act anent the aliment of poor priſon- 


ers. May it therefore pleaſe your Honours, to 


take the petitioner's oath; upon the premiſſes; to 
| ark him entitled to the benefit of the act; and 

to uch an aliment to be paid to the 
petitioner by his creditors as to your Honours 


ſhall ſeem imeet. According to juſtice, &c.” 


This petition” muſt be ſigned by the en 
or a aner of :qourti : 
581 Preribel 
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eh; The PETITION of A, dts pri- 


— — 


— —— — 


Lathes 
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Previous to preſenting the. petition to the 
beds: the petitioner muſt obtain a certificate 
from the keeper or clerk of. the priſon upon the 
back of the faid petition, certifying the time 
the petitioner was impriſoned; for what debt 
he remains in priſon; and that he is neither 
. alimented by the incarcerator, nor alimented, 
arreſted, -or detained in priſon, by any other 
perſon. And upon the petition's being pre- 
ſented to the bailies, they are in uſe to grant 
warrant to ſummon the incarcerator, and all the 
petitioner's. other creditors, perſonally, or at 
+ their dwelling-places, to compear before them 
upon certain iuducis, to anſwer. at the peti- 
tioner's inſtance, and to propos. what objections 
they may have againſt the petitioner's obtain- 
ing the benefit of the foreſaid act of parliament. 
After the incarcerator and creditors are ſum- 
moned, che petition muſt be called at the diet 
of compearance before the bailies; and in caſe 
the incarcerator and others the petitioner” s ere- 
ditors who are ſummoned do not compear, the 
bailies will take the petitioner's oath, which is 
of this form: The Within deſigned 4. peti- 
tioner, being ſolemnly ſworn and examined, 
depones, That he has no means to aliment him- 
{elf in priſon, chat he has not made any frau- 
dulent conveyance of his means or effects ſince 
he was impriſoned, and he has no debts 2 
or effects belonging to him.“ And upon the 
bailies eonſidering the petition and oath, they 
are in uſe to pronotince this wonder, 
« Having conſidered the petition, and oath of 
3 28 2 = 
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the petitioner thereon; they, i in reſpect of ſaid 
oath, modify an aliment of - - - ſhillings Scots 
per diem; to be paid to the petitioner by his cre- 


ditors; and grant warrant for intimation and 


N accordingly.” ?: | 
When this judgment 1s pronoutited, ths Gale 


had? be intimated to the incarcerator and the 
other creditors by a notary-public or officer of 


court; and the execution of the intimation 


| when returned is of this form: © I, C. notary- 


public, paſſed upon the- day of - = - = laſt, 
and at the defire.of 4. made due and-lawful in- 
timation to B. as alſo to D. E. and F. all cre- 
ditors of the ſaid A. That he the ſaid A. had ap- 

plied by petition to the bailies of Edinburgh 


for the benefit of the act of parl. 1696, c. 32. 


entitled, Act anent the aliment of poor priſon- 
ers: That he had deponed in terms thereof; and 
that the ſaid bailies, by their interlocutor or 
judgment, of date the day of - - = -, had 
modified an aliment of ten ſhillings Scots per 
diem to be paid to him by his creditors. And 
therefore I defired and required the creditors 
before- named and deſigned, to conſign the ſaid 
aliment in the hands of the keeper of the ſaid 
tolbooth within the ſpace of ten days; and 


made certification to them, and each of them, 
That, if chey failed ſo to do, the ſaid bailies 


would ſet the ſaid A. at liberty, in terms of the 
foreſaid act of parhament. This I did, by deli- 
vering a ſchedule of intimation and requiſition | 
to each of the before named and defigned per- 


ane 22 of the ſaid 4. all . — ap- 
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prehended ; all which ſchedules of intimation 
and re quiſition were ſubſcribed by me, and 
aner e the date of the with the 
names and deſignations of G. and H. writers in 
Edinburgh, witneſſes preſent thereat and called 
thereto. This inſtrument of intimation and 
5 requiſition ought to be written 15 5 5 p the" bavk 
| of the ſaid petition. 
After the ten days are fully upd; ws in 
: the event of the creditors not complying with 
the intimation and reguifition, by conſigning 
the petitioners aliment in terms of the judge- 
ment; the petitioner, or his procurator, muſt 
obtain'from the keeper of the tolbooth a certi- 
ficate, which is of this tenor: I, R. keeper of 
the tolbooth of Edinburgh, do hereby certify, 
That the petitioner A. ſtill continues priſoner in 
the tolbooth of Edinburgh, in virtue of the 
giligence mentioned in the petition; and that 
he is not alimented by the incarcerator, nor 
| alimented, arreſted, or detained in priſon by 
any other perſon whatever.“ The en 
being moved and called in court before the 
4 bailies, and the ſaid. creditors failing to com- 
pear (although called by an officer from the 
py pc the bailies, upon conſidering the petition, 
1 former interlocutor, inſtrument of intimation 
and requiſition in terms thereof, and certifi- 
cate of the keeper of the priſon, and whole ſteps 
of procedure in the cauſe, will pronounce this 
interlocutor: Find it inſtructed by the cer- 
FE tificate, that the petitioner ſtill continues pri- 
ſoner in the tolboorh: on Edinburgh, in virtue 
| = 0 += Of 
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of the diligence mentioned in the petition: That 
he is not alimented by the incarcerator; nor a- 
| limented, arreſted, or RISES in priſon, by any 
other perſon whatever: Therefore grant war- 
rant to, and authoriſe, the keeper of the tolbooth 
of Edinburgh, to ſet the perſon of the ſaid A. at 
liberty forth thereof.” Which procedure muſt 
be extracted by the clerks of court; and when 
extracted, is called an AcT os LIBERATION: 
And upon. this act of liberation being produced 
to the keeper of the tolbooth, he will ſet the 
| aids at liberty in terms thereof. : 
The debt:and diligence upon which the deb- 
tor was impriſoned are not diſcharged by the 
magiſtrates ſetting him free upon this ſtatute; 
and therefore the creditor may again uſe per- 
ſonal diligence againſt him upon the former de- 
creet, provided the debtor-has bettered his cir- 
cumſtances. But if the creditor abuſe that 
power by becoming rigorous and oppreſſive, 
the creditor will be condemned in a fine for 
. that abuſe, and the debtor will obtain relief 
by ſuſpenſion. The obligation upon creditors 
to aliment their indigent debtors: took its riſe 
from the Romans, (Novel. 135. c. 1.); and was 
. Not. altogether unknown in our ancient law, 
(St. 2. "ob. J. c. 19. l. F.) The ſtatute 1696, 
c. 32. is limited to the caſe of priſoners for ci- 
vil debts; and therefore a perſon impriſoned ei- 
ther for not performing a fact which was in his 
power, or for not paying a fine, or a ſum a- 
warded againſt him in name of damages, upon 
2 delict or A law, cannot claim the 3 
l 
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vember 97205 Mackſby.. 75115 | r. e el 


In a queſtion about aliment — — in- 
þ digent priſoner from his creditor, it was; 
jected, That he was already ſufficiently alawent- 
ed, by being on the exchequer charity-roll for 
L. 1 5 Sterling yearly. It was anſwered; That 
this is jus tertii as to the creditor, who can plead 
no 7 queſitum upon that ſcore; and that, _ 
the priſoner craving to be ſet at liberty upon 

ceſfſio bonorum, it would not include the king's 8 
bounty. The defence was repelled, 24th July 
1734; M*Kenzie. But upon an after applica- 
tion 20th November 1734, this interlocutor 
was altered, and ba defiance; wen „e 


4 LOTS Fix. 7 


irn IW. 


5 of Applica cation to Arn a Perſon incarcerate — 
Debt, to go out Priſon, in the Caſe of the Pri- 
Fuer Sicxxgss and Extreme Demet uf Ls e. 
TIE Bade of u od ſeflion; er 
act of ſederunt dated the 14th June 1671, 
enacted, ſtatute, and ordained, That thereaf- 
© ter, it ſhould not be lawful for the magiſtrates 
of burghs, upon any occaſion whatſom- 
Jever, without a warrant from his Majeſty's 
4 council, or of the lords of ſeſſion, to 
ermit any perſon incarcerate in their tol- 
- for debt, to go out of priſon, except 
8 * only in the caſe of the ſaid party's: ſickneſ⸗ 


« and 
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« /and extreme danger of his life; the ſame be- 
4 ing always atteſted upon oath, under the hand 
„of a phyſician, chirurgeon- apothecary, or 
“ miniſter of the goſpel, in the place; which 
| « teſtiſicate ſhall be recorded in the town- court 
books: and in that caſe, that the magiſtrates 
allow the party only liberty to reſide in ſome 
“ houſe'within the town during the continu- 
* ance of his fickneſs, they being always an- 
© ſwerable that the party eſcape not, and upon 
* his recovery to return to priſon. 

When it happens, that a priſoner 1 incarcerate 
for debt is ſerzed with a diſeaſe, which, if he 
is longer confined in priſon, will in all human 
probability prove mortal, his friends muſt, in 
terms of the above act of ſederunt, apply to 
the bailies in his name by petition as follows. 

+ Unto the Honourable Bailies of Edin- 
burgh, The PETITION of 4. humbly ſheweth, 
That the petitioner was, upon the - - · day of 
- = ===, incarcerate in the tolbooth of Edin- 
burgh, in virtne of an act of warding upon a 
decreet obtained before your Honours, at che 
inſtance of B. againſt the petitioner, which de- 
creet is dated the - - day of and the 
act of warding the - - - day of - - - inſtant, 
(or in virtue of letters of caption at the inſtance 


of B. againſt your petitioner, which are dated 


and ſignet, &c.) That, within theſe two days 
paſt, the petitioner has been ſeized with a diſ- 
order in his bowels; and is thereby in extreme 
danger of his life, as appears from a certificate 


berewich produred, Ggned by Dr N. C: pin 
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cia in Edinburz gh, And Which "the 
Dr . C. is yy Why willing i Mitten e. d Make 


oath upon: That, as this is the caſe; the 'peti- 
tioner, in terms 1 the act of ſederunt of the 
lords of council and ſeſſion, dated the 14th 
June 1671, makes this application; in order that 
he may be liberate out of priſon, and allowed 
to remain in his own dwelling-houſe in Edin- 
burgh, or in any other houſe appointed by your 
Honours within your juriſdiction, and that du- 
ring the continuance of his ſickneſs; and the 
itioner 1s ready to find undoubted caution, 
under penalty of the debt for which he lies 
incarcerated), chat he ſhall return to priſon up- 
on his recovery from the ſaid diſeaſe. May 1 Ir 

therefore pleaſe your Honours, in reſpe reſpecF: pt 
what is before repreſented, and upon the ſaid 
Dr V. C. his making oath thereto, and the pe- 
titioner finding caution as aforeſaid; to grant 
warrant to the Keepers of your tolbooth to li- 
berate the petitioner therefrom, and to allow 
him to reſide in his own dwelling-houſe in E- 
| dinburgh, or in any other houſe within your Ho- 
nours juriſdiction, until ſuch time as he fhall re- 
cover from the aforeſaid diſeaſe. with which he 
reſently afflicted. According to juſtice. 
Which pet petition muſt be ſigned by the Petitioner 

| himſelf or by a procurator of court. 
When the petition is preſented to the bailies, 
they will take the phyſician's oath as to the pe- 
titioner's extreme danger of life; and upon his 
deponing thereto, and the petitioner's 8 — 
3 A convaleſc | 


che bailies will grant warrant to the keeper of 
their tolbooth to liberate the petitioner theres 


from. 1 
A perſon in priſon being kick, and Raving che 


dicine, was allowed to be tranſported to a houſe 
in the town, upon caution, to be a true pri- 
ſaner there, and to return to priſon upon reco- 
Tay 1 * 18 December 1609, 3 Os 


r E V. 
of Proce of Reue vibe bonven. 


from a houſe and pertinents within bo- 


officers of the borough for that purpoſe; ; who 
muſt, forty days preceding the term of Whitſun- 
day, warn the tenant, at the heritor's ; inſtance, 
to remove from his poſſeſſions at the faid term 
of Whitſunday, with his family and effects; and 


patent door of the. tenant's dwelling-houſe has 
been uniformly obſerved. The execution of 
luck, warning follows: aku 
Upon the - - day af == 1778, 1, A. 
one of the town- officers of Edinburgh, paſſed at 
command and defire of B. proprietor of a lod- 


| thy: . of n un preſently poſſeſſed 
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gane atteſted under the hats of a doctor of me- 


WIr an r wants to remove A lie 


the ceremony of the officer's chalking the moſt 


ging or dwelling-houſe and pertinents lying at 


rough, it has been the e practice for 
ſuch heritor to give a verbal order to one of the 


by 


— 


ſelf, wife, bairns, ſervants, ſubtenants, 


Dos IV. 


PROEBEDINGY: BEFORE: 


— 


giſtrates of Scene h. lwfully 9 1 | 


arged' the faid C. to flit and remove him- 
goods 
and gear, forth and from the faid lodging or 
dwelling-houſe and pertinents thereto belong- 
ing, and to leave the ſame void and redd at the 
term of Whitſunday next to come in this pre- 
ſent year 1778, to the effect the ſaid B. or others 
in his name may then enter thereto, and peace- 


ably poſſeſs, bruik and enjoy, the ſame in time 


burgh, complains B. upon and againſt C. 
| WHERE the hinein ſtands infeft and lei- 


coming thereafter; with certification, &c. This 
I did by chalking the moſt patent door of the 


aid, dwelling-houſe, as uſe is within burgh; as 


alſo made intimation of the ſaid warning to the 
ſaid C. . a alte bo before and in 
[qe of D. and E. alſo both officers of the 
ci 
If the tenant, Dickie of che charge, 
and that the term of Whitſunday is come, re- 
refuſes to flit, the proprictor muſt raiſe a ſum- 
mons s of removing upon the execution of warn- 
ing; of which the ſtyle followW :?: 1 78 
Unto the Honourable Bailies f Edin- 


Fd 


ſed in a lodging or dwelling-houſe lying in 
- === Cloſe at the croſs of Edinburgh, conform 
to the inſtrument of ſeifin i in his fayours, dated 
undder the hand of H. notary- 


public, 
. W recorded; 398% the fad [44 Ede ha- 


ving 


(> 
» 


** 
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n the ſaid houſe for three years paſt; 
complainer being defirous toremove him 
Geer hen, cauſed A. one of your Honours of- 
ficers, upon the - · day of Laſt, chalk the moſt 
patent oor of the nd houſe, and warn the ſaid 
C. to remove therefrom. his family and effects 
at the term of Whitſunday then next to come, 
now laſt paſt, conform to uſe and wont within 
| borough, as the ſaid excution of chalking, alſo 
produced, bears: And though the ſaid term of 
Whitſunday is paſt and bygone, and that the 
complainer has deſired and required the ſaid C. 
do flit and remove himſelf, his family, and ef- 
fects, from the ſaid houſe; yet he refuſes ſo to 
do, unleſs compelled. THEREFORE the ſaid C. 
defender ought and ſhould be decerned and or- 
dained inſtantly to flit and remove himſelf, 
wife, bairns, ſervants, lodgers, and ſubtenants, 
| goods and gear, forth and from the aforeſaid 
dwelling-houſe and pertinents, and to leave the 
ſame void and redd; to the effect the complainer, 
or others in his name, may then enter thereto, 
and | peaceably poſſeſs, bruik and enjoy, che ſame 
in time coming.” 
At calling the action, and in the event of the 
defender's not compearing, (although called by 
an officer from the bar); the bailies will pro- 
nounce the following judgment: Actor E. pro- 
duct. inſtrument of ſeifin, execution of chalk- 
ing, ſummons of removing, and execution of 
citation; the defender C. called and abſent; the 
bailies decern in the removing.” 5 
e che tenant, who is the defender, derived 
EVM his 
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his poſſeſſion from the purſuer, there is ho need 


oduce any title, ſach as ſeilin, Sc. as che 
2 taking the houſe from IE zurſuer 
be ec of WM, title. 
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Nbg, 8 Hokies * a con bo- 
rough were in uſe to arreſt ſtrangers who 
lived without their reſpective boronghs, for all 
debts due by them to any of 'the inhabitants 
burgeſſes of the ſaid royal boroughs any man- 


ner of way without diſtinction, which gave 


1 to many inconyeniencies. To remedy the 

by a& of parliament 1672, c. 8, it is ſta- 
tute 2 one, That in time coming © no 
_< burgeſs nor other inhabitant of any royal 


| _ © burgh. ſhall have power, or be permitted, 


« to-arreſt any of his raajetty's ſabjefts of this 
"00 En who live outwith the burgh, or 


10 4 force them to find caution, or impriſon them 


as ſaid 1 18, for any debt whatſoever; except 
4 alleharlyf for horſemeat, or man's meat, abuil- 


| 2 zements, or other merchandiſe due by ſtran- 


et 


gers to burgeſſes, for which they have no other 
ſecurity but their own compt books, and for 


; . which the ſaid privilege of arreſtment ſhal 


{oy * be competent to che merchant, inn- 
* keeper, 


dens. TRE RAL N ms” 


„ keeper 7 or ſtabler, reſpective, from whom the 
amen was gatten, and to bm it was ori- 
. gigally addebted; fo that, 1 in caſe the ſamen 
« be aſſigned to any other burgeſs, the aſſignee 
„ ſhall not have 2 benefit of that privilege: 
« And ſicklike, if ſtrangers have given bond-or 
other ſecurity for the man's-meat, horſe-mear, 
„ abuilzements,or other merchandiſe; the mer- 
4 chant, inn-keeper, or ſtabler, reſpective, ſhall 
« not have the benefit of the foreſaid privilege; 
4 hut ſhall be left to purſue for their ue 
debts before the judge ordinary, as accor 
When a ſtranger comes to be addebted . a 
butane for mens-meat, horſe-mear, or abuilze- 
ments, and cannot pay the ſame, it is compe- 
tent for the burgeſs to inſiſt for caution, other- 
wiſe that the debtor be impriſoned. until he find 
' ſuch; and the method to obtain this is, for the 
burgeſs to apply to the bailies by ſummary pe- 
tition againſt the debtor, as follows. 
VUnto the Honourable Bailies of Edinburgh, 
The PerITI oN of 4. merchant, burgeſs, and 


|  guild-brother of Edinburgh, humbly ſheweth, 


That B. ſtudent of medicine, late of the iſland 
of St Kitts, having lately come to Edinburgh, 
he was recommended by one or other of his 
acquaintance in chis place to deal with the. pe- 
titioner as a merchant; and accordingly the ſaid 
B. came to the petitioner's ſhop, and took off 
three yards ſuperfine gray cloth for a ſuit of 
cloths, five yards of gray ſhalloon for lining, 
a ſuperfine hat, ſix pair of coloured filk ſtock- 
a8 . W 9 of fine Holland for 
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ſhirts, which, as per particular account, amounts 
to the ſum of fourteen pounds Sterling money, 
being the agreed prices thereof. That the ſaid 
B. is an entire ſtranger to the petitioner: and as 
he cannot obtain payment from him, and has 
no other ſecurity for theſe articles further than 
that the ſaid B. is ſtated debtor for the ſame 
in the petitioner's aceount-books; the petition- 
er therefore, in terms of the act of parliament 

16572, c. 8. entitled Act concerning arreſt- 
ments uſed within burghs, makes this applica- 

tion to your Honours for a warrant to appre- 
hend and impriſon the ſaid B. until he find 
caution de judicio Mi in any action to be 
brought at the petitioner” s inſtance againſt him; 
and which the petitioner has the more reaſon 
to demand, as he is eredibly informed that the 
ſaid B. intends to leave this kingdom. May it 
therefore pleaſe your Honours to grant war- 
rant to your officers of court, or other executors 
of the law, to apprehend and impriſon the per- 
ſon of the ſaid B. in the tolbooth of Edinburgh, 
therein to remain aye and until he find caution 
de judicio fifti in any proceſs to be brought with- 
in the ſpace of ſix months from this date, for 
payment of the ſum foreſaid, being for abulze- 
ments ſold, furniſhed, and delivered by the pe- 

titioner to him. According to juſtice, &e. 5 

This petition muſt be ſigned by the petition- 

er himſelf, or by a procurator of court; and 

upon che lame being preſented te to the dailies, 

ws Pat of 1 it ou Ds * 2 Y 
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"TH 1 T L E vn. | 
of Pat at AY In uftance of a Marines 1 a 


| SrPMASTER for Payment of Wages. 


T H E þailics of aha by che ende 

grants, being conſtituted judges competent 
in maritime matters betwixt mariners and ſhip- 
maſters, &c. within the port of Leith, — — 
of that nature are ſometimes brought before 
them. A ſtyle of a ſummons at the inſtance of 
a mariner againſt a ſhipmaſter follows: 

« Honourable Bailies of the city of Edin 
burgh, admirals within the bounds and pre- 
cincts of your juriſdiction, Unto your Ho- 
nours, complains A4. late mariner on board the 
ſhip of Leith called Sally, upon B. ſhipmaſter 
in Leith and maſter of the ſaid ſhip, THAT 
WHERE the. complainer was hired and en- 
gaged by the ſaid B. as a mariner on board the 
{aid ſhip, in order to go a voyage to Peterſ- 
burgh, at the agreed wages of one * 
ſhillings Sterling money per month, from the 
time he ſhould enter to the ſaid ſhip until his 
return from the ſaid voyage: And TRUE IT 1s, - 
that the complainer entered to the ſaid ſhip up- 
on the ſixth day of April laſt; and the ſame 
having ſailed e the twentieth of the ſaid 
month, the complainer was a mariner on board 
chereof until her return to Leith upon the eighth 


day 
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day of July laſt; for which there is due to the 
complainer three months wages, which, at the 

rate of one pound five ſhy „amounts 
to the ſum of three pounds Aifceen thillingsSter- 

ling money: And although the complainer has 
often aid divers times deſired and req kor 
ſaid B. defender to make payment to 
his ſaid wages; yet he poſtpones and refuſes 10 
to do, unleſs compelled. . THEREFORE the 
faid B; defender ought and ſhould be decern- 
ed and ordained, by our ſentence and decreet 
as admirals foreſaid, to make payment to the 
complainer of the foreſaid ſum of three pounds 
fifteen ſhillings Sterling, with intereſt oth 
nomine dammi, from the date of the citation 

. this Proceſs,” and in time coming "thereafter 

duting the not payment; together with one 

pound Sterling money, as the —— bf Heſs: 


ceſs and decreet to follow h rec 
FORE, I AER es! wil 
In maritim daun ( cormiriyioblervet)olc 
e is ſufficient; and if the defender does 
not appear, decreet is in uſe to be granted upon 
che firſt” calling: And as foreigners are fre- 
que 4 parties in ſuch ſuits, the defender, if he 
pear 3 47 OP FROG Ali et judica- 
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The Hi of Oe of boixszvnen. 


T 
be the Con NSTITUTION of the Guilt Court. 


HE Tn of Guild, or Gild, FINE: gild 4 
Saxon word for fraternity, was inſtituted 
after the example of certain cities in 

France and Flanders, where burſes are conſti- 
tuted. Bourſe ſignifies the exchange, or place 
where merchants aſſemble, in trading towns, 
for negotiating and tranſacting of buſineſs. The 
dean of guild of Edinburgh — his council are 
choſen annually by the magiſtrates and council 
of Edinburgh; and that court appears to be 
founded upon acts and by-laws, approved of b 7 
the town- council of Edinburgh, dated 3d Marc 

1584, whereof the tenor follows.--- @ I. That 
the dean of guild's council, now choſen by 
2 "BY bailies in council, and deacons, conform 
to the act of their election made the 22 

| | 2 26” 


i "4 
3 5 / 
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of January laſt, to continue gill fifteen 78 : 


« after the election of the magiſtracy a 


« chaelmay next; and the faid, dean oft Fw 


“and his council, upon the Friday next pre- 


ceding the ſaid fifteen days, to come 45 be- 


fore the provoſt, bailics, and if and 
. Nee them upon the day o Wark To ion 
« of the ſaid dean f uild's council; quhilk 
provoſt, bailies, council, 400 deacons of crafts, 
with the dean of 11d and his council, in 
« the HER e Sang ſhall, at the n day 
« yearly, elect and chuſe che new council to 
the 45 of guild; quha ſhall be men of 


« 


towards the common weal, and quha are guild- 
4 brether, and has been three years upon the 
great council of the town before: And that 
the ſaid new council may be the better in- 


formed of the things done by their predeceſ- 


« ſors, that the old dean of guild be one of the 
c ſaid new council for the year to come.-II. I- 


* TEM, The: ſaid dean of guild and his coun- 


eil ſhall conveen every Tueſday, at two hours 
« of the afternoon, and oftener as the neceſſity 
« of the common affairs under. authority com- 


7 * mitted. to their charge ſhall require, being | 


warned thereto be the dean of guild, or his 
5 < -officers to be given to him, and d elected be 
him and his council, when they think good; 
| « and the-perſon 'abſent-the faid day and hour 
*owlkhe, but further warning, ok at other 
times being lawfully warned, quha are nocht 
by W au mile uch of che toven, thall ”_ 


20 + WR. 


good fame, known experience, care and zeal 
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« 


6 
4e 
(c 
cc 
« 


« an unlaw of fx ſhilling eight pennies ſwa aft 
„as they fail; but give they be abſent twa 
« days. together, to pay the ſecond day. thirs 
teen ſhilling four pennies; and the abſence 
three days together, to pay the third day 


* twenty ſhilling ilk perſon. The dean of 
guild being abſent, and neither: fick nor. ſix 
miles forth of the town, to pays twice as 
meikle ilk time as is paid be his council: 
III. IrEu, The Lean of guild and his 


council to bear the haill burden of deciding 
all queſtions of neighbourhood; and inae 
neighbours work to be ſtayed but be him, 


quha ſhall cauſe the complainer conſign in his 
hands a pledge worth the ſum of twenty fHiil- 


lings unlaw, and the damage of the party; 


and the dean of guild and his council to ſtay 
the work, to an day to be aſſigned be him to 

the complainer to give in his complaint, and 
warn the party, whilk' ſhall be within twen- 


ty-eight hours after conſignation: at the 
hill day, the dean of guild and his coun- 


eil, or maiſt part of them, ſhall conveen upon. 
the ground; and the complainer nocht com- 
pearand, or being found in the wrong, 1hall 
pay an unlaw of twenty ſhillings, with the 
party's damage for hindering his work, to 


be inſtantly taxed and modified be the dean 
of guild and his council, and paid furth of 


cc 
cc 
cc 
ce 


K 


the ſaid pledge, and the party fined; and the 
work not to be ſtayed be the dean of guild 


and his council but upon confignation of the 


double unlaw, to be heard before the ordi- 


4 


WER | * nary 
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na anten and if ke has comhiplatned | 
2 y, to pay the ſaĩd dotible una - 
15 oy The aid dean of guild! and his 
6 „ e to diſcharge and uiilaw all pertons 
4 unfreemen'uſeand the liberties of an urge 
d- brother, or freedom of crafts: ab they 
2 ay and quhile che ſaid unfrec- 
« man be put of the town, or elſe made free 
3 with the town and their craft“: Sicklike 
e, before the judges-oompetent, all per- 
| 4 N51 dwelland without the burgh, and u- 
« ſurpand the liberties and freedom thereof, 
„obtain decreets' againſt them, and cauſe 
the ſame be put to ſpeedy execution 
* V. ITEM, The dean of guild and his council 
* to overſee and reform the mets and meafares, 
* great and ſmall, of pint and quart, peck and 
firlot, of all rte with the elvines, and with 
the weights of pound and ſtone; and to con- 
veen and unlaw the tranſerefſore; as the. 
« ſhall think expedient.---VI. ITEM, In all que- 
< ſtions of compt and reckoning anent'mer- 
chandiſe, whilk may happen. to fall out be- 
* twixt two guild-brethren and burgeſſes ; the 
party refuſant to ſubmit his cauſe to the 
* dean of guild and his council to pay an un- 
* law of forty ſhillings; the cauſe being ſub- 
ie: mitted, the party found in the wrong to pay 
in unlaw of twenty ſhillings. VII. ITEM, 
711 Nae burgeſs! nor guild- brother to be made, nor 
prentices booked, but in preſence of the dean 
S Io guild and his council; and give = bees 
"otherwiſe made or booked, the ſame to be of 
nae 


8 8 2 
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{cate a t all-l 2 5 


given ther wart Landed | 


4 Fog nae ſhips be fraughted Faith Dor, 


| anke, — in ward, but be the dean of guild 
Hand his council, at leaſt be the dean of guild 
odd: dn of his council; the ane to be an 
* the farmerer of the wild aventures for the 
© tire; under the pain of payment of an unlaw 
% of fave pound, to be paid be them to the 
* common clerk for receiving of the duties; 
« and the ſkipper and the merchant to be ob- 
©. liged/to keep the town's acts, and ilk ane of 
„ em, with the acts of parliament concern 
ing them, under the pain of an unlaw of one 
« 1 pounds. IX. ITEM, The ſaid dean 
of guild and his council, to have power t6 
al execute the acts of parliament, laws, and ſta- 
*. tutes of this burgh, and uplift the penalties 
« « thereof, and merchants and their ſoverties 
contraveening the ſame; and nane to have 
0 power to fail at Leith, or within the juriſ- 
diction of this burgh, without the ticket of 
the ſaid dean of guild and his council. 
* X. ITEM, The dean of guild and his coun- 
cil to have power to raiſe taxations upon the 
| * guild-brother, for the welfare and mainte- 
nance of their eſtate, and the help of their 
: « « rl brether, their wives, children and ſer- 
vants; and quba refuſes to pay the ſaid tax, 
© tobe unlawed in the ſum of forty ſhillings, 
« Mer aft as they failzie, providing the ſame ex- 
1 ceed not the ſum of ane hundred Pounds at 
a once. 


18 
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ionce. XI. ITIu, The dean of guild and 
4 his council to have power for obſerving of 
the premiſſes, to inflict pains and unlaws 
*. thereupon ; and the ſame to mitigate or en- 
* large, according to the time, place, p. Jer 
„and quality of the treſpaſſer: and, irther, 
to ſet: down heads and articles, make- Jaws 
* and:ſtatutes-for the welfare of the town; and 
. che provoſt, baillies, and council, to approve 
the ſamen. XII. ITEM, The haill) unlaws 
* mentioned in tlie articles before written, and 
2 in the laws to be ſet be the ſaid 
"WM dean of guild and his council for their own 
<*.balf thereof, to be employed be the ſaid dean 
e guild and his council as they find maiſt 
% expedient, and the other half to come into 
the town, except the unlaws nought exceed- 
* ing the ſum of five pound, Whilk ſhall haillie 
pertain to the ſaid dean of guild and his 
«,councik—--XHI. : ITEM, The ſaid dean of 


„ wild and his council to have power to elect 


ane of their own number their treaſurer, for 
« „ inbringing of che ſaid unlavrs; and all the 


* town. officers to aſſiſt them and: their officers | 


in warding and poĩnding for the fame; ufider 


158 pain of twenty ſhillings, to be paid to tlie 


**faid theſaurer be the officers refuſing ;z and 
en the ſaid theſaurer to make his compts fua aft 
„ as he ſhall be required, upon aucht days 
105 warning. XIV. IrEM, In abſence of the 
dean of guild, whilk ſhall not be without he 
45 n or-fix\miles furth of the town, and 
. for an ver neceſſary and urgent cauſe, 


"_p ww * 2 4 . . 1 10 


f 
% 


— 


r Wax” Wo Gps Tl” OP LY 


„% wy. 


Tir . THE DEAN OF. GD cor. 34 


by to be known and tried be his council, and 
obtain their licence, and then to elect ana of 
4 | their, own, number to ſupply his place as his 
* ſubſtitute. XV. ITEM, In all the conven- 
« tions of the ſaid dean of, guild and his coun- 
cil, chat the town-theſaurer, common clerk, 
«- and. collectors, ſhall be preſent; and what 
“ bailkes, counſellors, or — thall pleaſe t to 

aſſiſt, to be welcome to give their opinion.” 
The above conſtitution and by-laws are ra- 
tified and confirmed by the act of parlia- 
ment of. King James vi. 1593, c. 180. as fol- 

lows. For as meikle as our ſoveraine lord 
and eſtates of this preſent parliament, having 
* conſidered how. neceſſarie and expedient it 
js that the power and juriſdiction of the dean 
* of guild and their council within the burgh | 
be approved and allowed, and as it is now 
©* uſed in the town of Edinburgh, quhilk is 
to the great furtherance of juſtice'-to- our 
ſoveraine lord's lieges, in all actions and 
matters concerning merchands, betwixt mer- 
* chand and merchand, and betwirt merchand 
and mariner; quhilk actions aucht not nor 
* ſuld not byde delay, but be exped and de- 
| * cerned be — dean of guild and his councell 
ſummarlie, as men choſen and appoynted 
* .zeirhe- be the councell of the burgh, maiſt 
apt and able to judge and decerne in all ac- 
tiones concerning merchandes, as ſaid is: 
T uhairfore, our ſaid ſoveraine lord: with ad- 
vie of the eſtates in this-preſent parliament, 
* ratife and confirmis the judgement of — 


ee 
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- © Gaid deane of gild and his. councell, in all 
actions concerning merchandes, as the ſame 
« is ſett down. be the provoſt, baillies, councell 
'« and deacons, of the burgh of Edinburgh; 
« and to have full — bop force, and effect in 
all times, according to the lovable form of 
« judgement, uſed in all gud townes of France 
and Flanders quhair burſes are erected and 
« conſtitute, an ſpeciallie in Paris, Roan, 
6 Bourdeaux, Rochell; and the particular form 
thereof to be ſet done ne in this pre- 
ent parliament. | 
N by the foreſaid act of . 
deans of guild have the cogniſance of cauſes 
berwixe merchant and mariner within borough; 
et ſince the act Charles II. eſtabliſhing the 
igh court of admiralty, they have laid no 
claim to that branch of juriſdiction, neither 
on they of a long time exerciſed; the power 
dans on. them by that ſtatute. in cauſes be- 
_ -merchant and merchant. The dean of 
guild has ſole. power in regulating buildings 
within the juriſdiction of the court, whether 
in repairing or taking down and rebuilding old 
buildings, or dine new ones. He is to take 
are the. ſtreets and common paſſages of 
the l borough are not thereby prejudiced. or ob- 
ſtructed, nor the property of the neighbour- 
ing hericors e encroached upon; and tha 
ew buildings. be conform to the regulatio 
ſtatute 1698, c. 28. And no houſe. or. 
ding whatever. can, be built or demo 
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hb; t er av: dot br of guild and his cbun- 
"of be obtained upon citation of all having 
APtereſt,; &\ 8 warrant (called a Jedge and 
8 ntains' the mits or dimenfions of 
"ke 
bull 


. 


85 or Parts of them to be demoliſhed, 
bu epaired: And, in general, the dean 
"of cr grin is Rwy competent in all queſtions 
"as 5 "houſes within borough. He is (alſo 

üdge Competent in regulating the weights, 

ets, and meaſures, elvines or yards of mer- 
ln; which muſt be ſtamped by the court's 
authority; and in all matters of police in the 
 Gty which have any connection with building. 
Bet ore this court are admitted burgeſſes and 
gui d-brethren, who, at their admiſſion, take 
the, burgeſs. oath. And, though the dean of 
11d be a magiſtrate of a royal- borough, his 
Jurifdiction depends not in any meafure on the 
court of rhe 1 The dean of guild court 
of Edinburgh is held in the 80 juſticiary- 
houſe I Tn at twelve 0 clock. 
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"rrades=counſellors, who are, as before obſerved, 
eden unually by the magiſt. rates N 
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of guild, two merchant-counſellors, and three 
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«T1 The eity-clerks of Edinburgh are ex officio 
elerks to and ſign all the extracts, Jedges, and : 
warrants, iffuing from this court; 

The procurator-fiſcal of the city is ex offi 


likewiſe fiſeal of court. 


he ſociety of ec of Hurts are, 


by: — ſeal of cauſe, authoriſed to practiſe be- 


fore this court; which they, in ee of 
nene and importance, W 

The extractor of court is in gift of the ma- 
giſtrares rey] r and holds his office Py. 


e = 


The officer of court is alſo in n gift of the ma- 


gitrars a and Vcouncil. 
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of Petition, in . as} in . to ob 


lain a a 7456 and Warzawt to BUILD. Mt 


W H EN a -propricect intends 'to build upon 
any property belonging to him within 
borough, he muſt, previous thereto, obtain the 
ſanction of the dean of guild and his council; 
and in order to this, he mut *pPly oo petition 

to the court as follows. : CE WE 
VUnto the — the Dean of Guild 
— Edinburgh and his Council, The PETITION os 
of d. humbly. ſheweth, That the petitioner is 
proprietor of a piece of ground lying at the 
n — cloſe in Edinbizegh;' Which he, 
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inter alia, acquired right to by diſpoſition 
; granted by B. to him, of date the day of 
„ laſt, as the ſame produced bears: That 
the petitioner propoſes to build a houſe upon 
the ſaid piece of ground, conform to a plan 
herewith produced; which makes it neceſſary 
for him to apply as follows. May it therefore 
pleaſe your Lordſhip and Council to viſit the | 
premiſſes, and to grant warrant to your peti- | | 
tioner to build conform to the plan produced; _ 
and to find and declare the expence of ſaid BY 
building a real and preferable debt affecting [| 
the ſame, the accompt being cognoſced by the 
court after the work is finiſhed. According :to- 
Juſtice, | &c. (Signed) 4.” Upon this peti- 
tion's being preſented to the court, they are in 
uſe to ordain all the conterminous heritors to 
be ſummoned, in order that they may have an 
opportunity to ſtate objections againſt the peti- 
tioner's building, if they any have. The con- 
terminous heritors being ſummoned by the 
officer of court, and failing to appear at the 
diet of compearance, — called by the of- 
ficer from the bar), the court thereon are in 
uſe to appoint a viſit; and upon the dean of 
guild and his council viſiting the premiſſes, 4 
and being ſatisfied that the petitioner's plan 
of building will not anyways encroach up- 
on the properties of the conterminous heri- 
tors or that of the public, they will grant war- 
rant to the petitioner to build, by e 99s of l 
this interlocutor: The court having conſi- lf 
dnp this petition, and viſited the premiſſes, þ 
AL | grants 
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grarits warrant to the petitioner to build con 
form'to the plan produced by him; and declares 


the ſaid building a preferable debt affecting 


the ſubject as . and decern; he the pe- 


titioner always building in terms of the act of 


parliament 1698, c. 8. entitled, Act regula- 


ting the manner of buildings within the town 
of Edinburgh.“ Which procedure, when ex- 
tracted, is termed a Jedge and ee em- 
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| of Petitian, and Procedure thereon, at the inflance 


2 an EHeritable Caxnjron upon a SongEer, i 
AE. the * f and EAD. 


7 THEN, a creditor is infeft in a ſubject for 
ſecurity of a ſum of money; and if he, 
upon che debtar's failing to pay the annualrent, 


is put under the neceſſity af entering to the 


poſſeſſion himſelf, by ſetting the ſame: or o- 


otherwiſe; ſuch creditor is not in tuta to re- 

build, or even to make meliorations or re- 
pairs, unleſs he has a ſanction of the judge _ 

petent for {a doing. And to obtain this, he 
ought to apply by petition as follows. 


*--Unto the Honourable che Dean of Guild 


of! Edinburgh and his Council, The PTITIOoW 
af A4. humbly ſheweth, That the petitioner 
| ſands. and feet; in all and haill that te- 


nement 0 
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nement of land lying at ther Nether- Bam af 
Edinburgh, bounded as therein mentioned, in 


2 granted by B. thereof to 
the petitioner, redeemable upon payment of the 
ſums of money chai mentioned, conform to 


the ſaid inſtrument of ſeiſin, dated che -- 


day of June laſt, under the hand of J. J. notary 
public, city-clerk of Edinburgh, duly recorded, 


as the ſame produced bears; and in virtna of 


which, the petitioner is in poſſeſſion of the ſaid 
ſubjects, by uplifting the rents thereof: That 
moſt of the houſes in the ſaid tenement are in 


diſrepair, and ſome of them even in a ruinous 


condition; which, if not immediately repaired, 
will not only be hurtful to the petitioner, but 
to the ſaid B. as the tenants, upon account-of 
the bad ftate of the houſes, threaten to remove 
| therefrom: That, as this is the caſe, the peti- 

tioner is laid under the neceſſity of applying to 
your Lordſhip and council for warrant, as after- 


mentioned. May it therefore pleaſe your Lord- 
hip and Council to viſit the premiſſes; and to 


grant warrant to your petitioner to take down, 
rebuild, and repair, ſuch parts of theſe ſubjects 
as are either ruinous or in bad condition, for 
the benefit of all concerned; and to find and 
declare the expence thereof; and of this appli- 
cation and warrant to follow hereon, a real and 
_ preferable debt affecting the ſaid ſubjects, the 
accounts being cognoſced by the caurt after the 
work is finiſhed. According to juſtice, &c. 
_ | (Signed) 4. This petition being — to 
e "court, ward are in _ before "ond to 

| ordain 
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ordain the granter of the Aipoßtion, 
which the i >ftm 


may have againſt the rebuilding and repairing 
of the ſubject; and upon a regular execution 
of citation being produced againſt the ſaid B. 


and he called at the diet of appearance by the 


officer from the bar, and failing to appear, the 


eourt will thereon: appoint a viſit; and if, upon 


the viſit, matters ſhall appear to them as ſet 


forth in the petition, they will pronounce this 


interlocutor: The court having confidered 


the petition, condeſcendence, and eſtimate of 
the repairs produced by the petitioner, and vi- 
fited the ſubjects mentioned in the petition, and 
the defender B. being called and abſent, Find 
che ſubjects are in great diſrepair; therefore 


t warrant to the petitioner to take down, 


rebuild, and repair, the ſubjects mentioned in 
che petition, as craved, the expences not exceed- 
ing the ſum of two hundred and thirty pounds 


Sterling money; and find and declare as cra- 
ved, and decern.” This procedure, when 
extracted, is termed An Act and Warrand 


for Repairs; which is a legal title to the ob- 
tainer to make the repairs and meliorations 
in terms thereof, and to retain the poſſeſſion not 
only until he is paid the ſum for A the ſub⸗ 
jets were diſponed to him, but alſothe expence of 
the pune oi and ion * out in virtue of 
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upon 
feftment followed, to be called as 
a party, in order to ſtate what objections he 
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of Petitzan: Gn: Procedure i in dne . to Fri a 9 5 
Jett that is rumous ApPRETIATED by an Inqueſt, - 


and Warrant to REBUILD the rt of new. 


FF a perſon bn, a ruinous: tenement; 5 
1 apprehends that the rights he has obtained 


thereto are anywiſe defective, he ought, before 


he rebuilds the ſame, to get the ſubject as it 


ſtands appretiated by an inqueſt, ſo as the value 
thereof may be aſcertained in caſe the ſub- 
ject be afterwards evicted from him; and to do 
this, he mulſt apply by petition as eee . x; 
« . Unto:the Honourable the Dean of Guild 


of Edinburgh. and his Council, The PETITION 


of 4. humbly ſheweth, That ſome time ago the 


petitioner purchaſed a tenement of land, and 
an area on the welt thereof, lying on the eaſt 


fide of = -. = =. = cloſe in Edinburgh, from B.; 
which tenement and waſte ground is bounded 
betwixt the tenement and houſes belonging to 


C. upon the north, the tenement belonging to 


D. upon the ſouth, the tenement belonging to 


E. on the eaſt, and the tenement belonging to 


F. on the weſt. That che fad tenement, pur- 
chaſed by the petitioner, is much out of repair, 
and likely to become ruinous; and therefore 


the petitioner is reſolved to take down or re- 

build the ſame, conform to a plan produced: 

_ o_ there ſhould be any latent right af- 
fecting 


— — 
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fecting che fame, it is neceſary chat the 
tenement be appretiated by . fi een 
men, chat the preſent valus thereof may, be 
aſcertained; ſo that, in caſe of eyiction, che pe- 
titioner may be only accountable for the 
ſent value thereof, as the ſame ſhall he {c 

pretiated. May it therefore pleaſe your 7 1 
and council, to grant warrant to the 
toner to take down. and. rebuild the atorel 


| groumd neben thereto, conform, to AF a1 
produced; and to authoriſe and appoint SH | 


effect above mentioned.” According, ro ju ace 
Stec. (Signed) 4. Which petition; being pro- 
ſented to the dean of guild and his council, 
they will pronounce this. judgment; © Before 
-un{wer, ordain che haill contiguous- beritors 

be cited againſt the next court · day; and 3 
mean time remit to A. B. and C. three c 

members, to viſit and report; oY Hiftee 
Jjurymen under written, v2. D . H. 

VB merchants in Edinburgh; I. A. . L . 
rights there; and 0. P. QR. S. maſons there.” 

Theſe jurymen being by the Warrant of dhe 
dean of guild and his council lawfully ſum- 
moned, and compearing in court in virtue of 
the ſaid citation, and being ſworn by the dean 
of guild die fideli; the dean of guild and his 
cduncil will afterwards grant warrant to them 
to appretiate the waſte ground and tenement 
above mentioned, and report. And the fifteen 


perſoge above named having, in virtue of the 
court's 
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- court's. warrant, viſit. the tenement a waſte 


ground, they muſt rg in their report, which 


will be of this form: ¶ We the fifteen perſons 
ſubſcribing, having, in obedience to an ap- 
pointment of the dean of guild of Edinburgh 
and his council, of date eee day of- 
laſt, paſſed to and viſited the Fan tha and 
area mentioned in the petition, and having 
fully conſidered the preſent value thereof, 
and having choſen the faid 4. to be our thans 
cellor, and having God and a good conſcience 
before our eyes, we value and appretiate the 
fame, to the ſum of one hundred and fifty 
pounds Sterling money, being eigh · years pur- 
chaſe thereof; and this we give as our report. 
In witneſs whereof we have ſubſcribed theſe 
preſents, written by the ſaid A. our chancellor, 
at Edinburgh the day f K . 
Which report muſt be ſigned by the whole 
members of the jury. Upon this report be- 
ing given in to court, and the ſame being 
confidered by the dean of guild and his coun- 
vg they will approve of the ſaid appretiation, 
interpone their authority thereto, and grant 
wartant to the petitioner to build in terms of 


his plan produced; which warrant, when ex- 


| tracted, will be a proper document for aſcer- 
ea THe" e __- ho ee OY it Fes 
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in the gabels or other wiſe, wherehy the 


yves not anly of the poſſeſſors thereof, but of 
the inhabitants paſſing and repaſſing, {are 
put in danger = the « Fame. falling, the ſaid 
tenement ought to be condemned as hazardous 
and dangerous; and the method to obtain this 
is for the procurator-fiſcal, who acts for the 
public, to give in a petition and complaint to 

the dean of guild and his council, as follows. 
+ Unto: the Honourable the Dean of Guild 
* Edinburgh and his Council, The PETITION 
of 4. procurator-fiſcal- for the city of Edin- 
burgh, humbly ſheweth, That the tenement; of 
land called Land, lying at the croſa of 
Edinburgh; at leaſt the whole of the front 
wall and eaſt gabel thereof are inſufficient, ha- 
zardous, and dangerous; and the ves of the 
poſſeſſors thereof; as alſo: thaſe of the inha- 
bitants paſſing and repaſſing the ſame, are 
_ thereby put in danger: That the 5 ap- 
prehends it is his duty to make this application 
to your Lordſhip, in order that the ſaid tenement, 
or ſuch part thereof as may appear to be n- 
fufficient, hazardous, and dangerous, may be 
con- 
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condemned as ſuch, and ordained to be taken 
down. May it therefore pleaſe your Lordſhip 


to grant warrant for ſummoning the whole 
heritors of the ſaid tenement of land; and to 


appoint a jury of fifteen intelligent perſons to 
_ paſs and, ect the ſaid. tenement, and to re- 
port upon oath what part of the ſame is inſuf- 


ficient; hazardous, and dangerous, and if the 


whole or what part ought to be taken down; 
and to find the heritors and others concerned 


| 5 in expences. According to juſtice, &c. 
(Signed) A.” Which petition being preſented 


G the dean of guild a his council, they will 
pronounce this interlocutor: * The court ha- 

ving conſidered the petition, grant warrant to 
the officer of court to ſummon the herktors' of 


the tenement mentioned in the petition againſt 


Friday next, at twelve o'clock noon; and alſo 
grant warrant to the ſaid officer to ſummon a 
Jury bo: appear in the court-place at the above 
time.“ The officer having accordingly ſummon- 


eck tile hieritord and the Nin jury, the court, after 


taking che perſons of the jury's oaths de fideli, 
pronounce this interlocutor: The court ha- 
ving ſworn the within fifteen perſons of the 


jury de feli adminiſtratione, remit to them to 


paſs and inſpect the ſaid tenement, and to re- 


port. if that tenement, or any part thereof, be 


inſufficient and dabigerius, — whether the 


whole or what part ought to be taken down.“ 


The jury having, in obedience to the ſaid de- 


liverance, viſited and inſpected the ſaid tene- 
an! Kit appear to them as ſet forth in the pe- 


1 | tition, 


q tition . or nerd 
ving in ebedizcend demi — 
guild of Edinburgh and his council, paſſed and 
_ narrowly inff scted the tenement mentioned in 
che petition and remit, and having 
do be our chancellor, ——— 
| conſcience before our eyes, we are unani- 
| sud of opinion, that the whole of the front 
wall and eaſt gabel of the ſaid tenement are in- 
ſufficient, hazardous, and dangerous, and ought 
inſtantly to be taken down to the foundation; 
and this we report as our verdict. At Edinburgh, 
the day of- Which verdict is ſub- 
ſoribed by the whole jurymen. The report orver- 
dict being afterwards conſidered by the court, 
chey are inuſe, before anſwer, to allow rhe. heri- 
tors a ſhort day to ſee the verdict of the jury, and 
to make what obſervations and objections they 
think proper thereto, And upon the heritor's 
failing to make fuch objections, the cut 5 
pronounce this interlocutor: The court Rabin 
conſidered the petition and complaint, — 
thereon, with the verdict of the jury, Approve 
of the ſuid verdict; and ordain the heritors of 
the ſaid tenement immediately to warn away 
the tenants and other inhabitants thereof; and 
cauſe take down to the foundation, che eaſt ga- 
bel and' front wall of the faid tenement; to be 
. compleated berwixr and tlie firſt day of- <1- - 
ia 9280 to come; wherein if they fail, graht war- 
rant to tlie petitioner to employ proper Perſons 
to co th the above 1 into 1 and find the 
de- 
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defender liable in che expence thereof; an 


grant warrant to the petitioner to ſell as many 
of che ſtones of the ſaid tenement as will: hin | 


the etpence, and the expence of procefs and 
extract thereof, as ſhall be certified by the-clerk 
of court at exttacting; e Which 
procedure muſt be extracted; and; when extrac- 
ted, is a warrant,” either for the heritors them- 
ſelves; or the Procurator-fiſcal,1 to youu Canes NPE 
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the,” amount of 'a TRADESMAN'S Actrony being 


; _ or Bliluing a Tenement, in virtue Ms 42 Fedge 
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ie ritor to build a ſubject upon 
- tor's: property, and in caſe ſuch heritor. 1 18 Lot 
in a, condition to pay that expence after the 
Work is compleated, the molt. eligible method 
pointed out by law to the tradeſman, is to ap- 
ply by petition to have his account cognoſced, 
and to have the ſame declared a preferable debt 
upon the ſubject, and that he may be allowed 
to ſet or poſſeſs the ſaid ſubject until payment: 
And in order to obtain this, the heritor and 
tradeſman ought to apply by perten which 
may be given in to court in the name of both, 
or 


; HEN a 1 18 3 Nel he- 
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1 . . — the Dean of Guild-of | 
2 and his council, The PETITION ef N 
y -ſhewerhs That upon the day of 
* laſt, the petitioner A. obtained act and 
warrant for taking down a ſmall ſubject, lying 
on the ſouth ſide of the Cowgate of Edinburgh, 
and for rebuilding the ſame, conform to a plan 
then produced. That, in conſequence thereof, 
the petitioner took down ſaid building, (which! 
was then in a ruinous condition); ; and thereaf- 
tet engaged with the other Petitioner” B. for 
building the ſame. That the petitioner B. has 
naw-compleated the {aid building; and' there- 
fore makes this application, that the court cog- 
noſce his accounts, viſit the work, and grant 
warrant as underwritten.” May it therefore 
; N ſhip and Council to viſit che 
miſſe 4; and to find, cognoſce, decern, and 
dgelarg the petitioner B. a real and preferable | 
creditor- upon the ſaid new- built tenement for 
che prineipal ſum of one hundred ind fifty 
yands Sterling money, conform to a general 
_ account, and ren particular accounts chereto | 
I © herewith produced, (after examining 
and finding the ſaid particular accounts referred 
to in the ſaid general account to be juſt) Wi 
annualrent of the faid principal tum from the 
date hereof till payment, witk the expence of 


5 e decreet to follow ** and 
to 
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to grant warrant to the petitioner B. to ſet and 


poſſeſs the ſaid ſubjects till payment. Acer . 


ing to juſtice, Ve. (Signed) d. and B.” Upon 
this petition being preſented, with the accounts 
andſ{worn-meaſurer'sreport, the court is in uſe to 
remit it to a committee of two or three of their 
' number to viſit the work, cognoſce the accounts, 
and report; as alſo to ordain the tradeſman to 
.depone upon the verity of his account. And 
upon the committee of the members viſiting 
the ſubject,” inſpecting the work, and finding 
the articles in the account juſtiy ſtated, and 


upon the tradeſman's deponing to the verity of | 


the account, the court will pronounce this in- 
rerlocutor : The court having confidered this 
petition, - with the act and warrant, acc 
and meaſurement produced, report of the com- 
mittee, with the oath of the petitioner B. upon 
the verity of his account, and whole proceſs; 
Find, oognoſce, decern, and declare, as craved, 
for the principal ſum of one hundred and fif⸗ 


ty pounds Sterling money, with annualrent of 


4. aid principal ſum from the date hereof 
till payment, together with a fifth part further 


of expences of plea; and grant warrant to the 


petitioner B. to ſet and poſſeſs the faid ſubjects 
till payment thereof; and decern.“ When 
the procedure is extracted the decreet is à le- 
gal and preferable title to the tradeſman t to ſet 
or role 8 pe all Ergo th FO: 
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of lee a Pics "ER in or- 
der to rnTErvict a Perſon carrying on an 
wp NCROACHMENT ;. and * PEA. that En- 
|. croachment removed. rag dill amo ©: 55. 


W. EN an hots, 1 Wing or ines 
wiſe, goes beyond the limits oh his pro- 
perty, and thereby encroaches upon the pro- 
perty of his neighbour heritors; the heritor 
whole property is encroached upon, ought, as 
recently as poſſible after the encroachment is 
begun, to apply to get the work ſtopped, and 
the encroachment removed. The method to 
obtain this is by petition, as follows : - 
VUnto the Honourable the Dean of Guild 
* Edinburgh and his Council, The PETITION 
of A. humbly ſheweth, That the petitioner is 
proprietor of a dwellin g-houſe, cellar, &c. in 
- -.- = cloſe of Edinburgh, lying — 2 
above a dwelling-houſe the property of B. That 
the petitioner, and all the other proprietors of 
the ſaid tenement, have, by their rights and im- 
memorial poſſeſſion, a right to the common a- 
rea of ad c cloſe leading to their reſpective pro- 
perties; and the ſame cannot be altered or di- 
miniſhed without the conſent of the petitioner 
| bs . he other 5 A ee 
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on Sd Sure - 


pee, at wn own hands, and Ss 


any warrant of law or the petitioner's conſent; 


have begun to incloſe about fix feet of the ſaid | 


area with a ſtoi6-Ayke, whereby the entry to 


the petitioner's houſe will not. oy be obſtruc- 


ted; but the" common area diminiſhed and en · 


croached upon; which makes it neceſſary that 


warrant be granted as follows, May it there- 


fore pleaſe your Lordſhip and Council to ordain 
this petition to be ſerved upon the ſaid B. and 


to rdain him to give in anſwers thereto with- 
in a ſhort ſpace of time; and to find, that as the 
id area is common to all the proprietors of the 
clole, the ſame cannot be altered or dimi- 


lay 


| a the petitioner's and the other pro 


conſent had thereto; and to decern and 
ordin the ſaid B. to remove the ſaid'encroachs 
ent within a fixed time; wherein if he fai t6 
grant warrant. to the petitioner to do the' ſame 
at his expence, and to find the ſaid B. liable in the 
c es of chis application and procedure to 
follow thereon; and in the mean time to pro- 
nounee an interdict, inhibiting and dee | 
the Fa from proceeding further in the wor 
- orders. According to juſtice, Kc. 
Upon preſenting which petition, 
K guild will give this deliverance 


c eon; hed Having confidered the petition, 


grants, Warrant. for ſummoning the ſaid B. to 


next, at twelve o'clock; and in the 
e pri and diſcharges him from 
g further in the work complained of; 
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_ wards viſiting dhe area, and 3 matters to 


be as ſet forth in the petition, they will ordain 


che encroachment to be removed, prohibit ſuch 


in time coming, and will _y eneroacher 
e ee 5 Toys 
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z royal boroughs. were very much incum- 
bered by, ruinous houſes and others which had 
not been inhabited for many years; and which 


the proprietors thereof, either through poverty 


or wilfulneſs, would not rebuild; to the great 


hurt and prejudice of ſuch royal borou ughs. To 


remedy this evil, by act of . e 1663, 
7 70 it 218 ſtatute and ordained, © That the pro- 

© voſt and bailies of the burgh "where ſuch 
* ruinous houſes are, cauſe warn and charge 


* * all perſons that have or pretend Tight to. the 


y of fuch lands and buildings, or any 
„ Annualrents forth thereof; cauſe build and 


. repair, in a decent way, within year and day, 


<, ſuch houſes and buildings as have bee Taſte 
and not inhabited three en bei Ha te. 


of the act, or Ball be waits a pot l 
RN * of three 


£5 3 ; en 8 o 


CE built Within the ſame ſpace of year and day: 
and to charge all known perſons, perſonal- 
_ «ty, or at their dwelling-places, and by open 
< proclamation at the pariſh-kirk or marker- 
“ crols of the burgh, and all others by open 
« proclamation at the ſaid market-croſs and 
“ pariſh-kirk; and, in caſe of their abſence out 
%, of this realm, at the croſs of Edinburgh, and 
pier and ſhore of Leith, upon threeſcore days; 
„with certification to them if they falzie, the 
ſaid provoſt and bailies ſhall cauſe ther ſaid 
lands and tenements to be valued by certain 


perſons to be choſen and ſworn by 8 for 


4 for that effect, and ſell the ſame = any Per- 


ſon that will buy them, and pay the price of 


«. the ſame to theſe owners if they be known; 
and if they be not known, to conſign che 
3 thereof in the hands of the provo 


one of the bailies, or dean of guild, of the ſaid 


70 * burgh, to be forthcoming to theſe who have 
* intereſt thereto ; and if no man will buy 


5 © them, it ſhall be lawful to the faid provolt 


and bailies, after appriſing thereof, as faid is, 

* and payment or confignation of the prices of 
the ſame, to caſt down the ſaid ruinous houſes, 
and cauſe build the ſame of new. 

Although this act puts it in the power of che 
magiſtrates to cauſe value and ſell ſuch area by 
themſelves, yet they are in uſe to remit it to 


the dean of guild; and the method they take 
to do ſo is, to apply to the dean of guilg by pe- 


tition as nds: 


2 2 2 Unto 
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„ Untb the Hoßossable che Dean af ih | 
of Edinburgh and his council, The PxTITION 
of the Lord Provoſt and Magiſtrates of Edin- 
burgh, I. N. treaſurer of the d city, and N. G. 
 procurator-fiſcal thereof, humbly ſheweth, That 
there formerly was in che Cowgate of Edin- 
burgh, a remple-tenement of land; deſcribed in 
the proprietor's rights thus; All and haill that 
temple - tenement of land, containing the houſes, 
eaſements, and others, — lands of 
oe on the ſouth, the lands of B. on the weſt, the 
lands of the deceaſed C. on the eaſt, and the 
Eing's high-ftreet on the north parts: That the 
aid tenement ſeveral years ago became waſte and 
ruinous, and has for more chan chree years been 
uninhabited and a ruin, and the area uſed as a 
common jakes, to the reproach of the burgh; 
and by the act of Charles IL. parl, 1 Jef. 3. cap. 6. 
it is enacted, That when ſuch is the caſe, the 
magiſtratos are to warn all perſons: having in- 
tereſt, perſonally or at their dwelling-places, 
and then by open proclamation at the pariſh- 
kirk or e e of the burgh; and all o- 
thers by open proclamation at the market-croſz 
and pariſh-kirk; and, in caſe of their abſence 
out af the realm, at the croſs of Edinburgh, 
pier and ſhore of Leich, upon threeſeore days; 
with certification to them, if they fail, the ma- 
giſtrates ſhall cauſe the lands and tenements to 
be valued by certain perſons to be choſen and 
ſworn by them, and ſell the ſame to any perſon 
that will buy them: That the above ruinous te- 
e is the property of the following perſons, 
CDS + at 


1 leaſt they have intereſt thi; Dl | 
and F. which makes it neceſſary that they be 
ſummoned; in order that the ſubject may be 
valued and ſold, as the act of ee ene directs. 
May it therefore pleaſe your Lord 
cil to grant warrant for — the fore- 
ſaid perſons, perſonally or at their dwelling- 
places; and alſo for ſummoning them, and the 
tutors and curators of ſuch of them as are mi- 
nors if they any have, for their intereſt, by open 
proclamation at the market -croſs of Edinburgh 
and pariſh-Kirk door of St Giles's, and all others 
having or pretending to have intereſt therein, 
by open proclamation at the market-croſs and 
pariſh-kirk; and ordain them to repair and re- 
| build the ſaid tenement within year and day; 

- and in' caſe they fail, to remit to a jury to value 
the ſame, and to grant warrant to the magi- 
ſtrates to ſell the ſame by public roup, as the 

act of. parliament ee enen to ju- 
rr F F 
Upon bing — Petition to the dean 
5 guild and his council, they will pronounce 
chis interlocutor: The court having conſider- 
ed the petition, grant warrant to ſummon the | ; 
defenders, as craved therein. And upon the {aid | 
perſons (who have. intereſt in the labje&) being | 
lawfully ſummoned, the officer muſt return a 
legal execution ſigned by him, and the wit⸗ 
neſſes who were preſent at executing the ſame; 
vhich execution will be of this ſtyle: e 8 Upon the 
day of- , J, G. P. dean-of-guil el 
_— e virtue of a warrant! ms che 
can 


1 


* 
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magi- 
ſtrates of the city of Edinburgh, A. W. their trea- 


dean of guild of Edinburgh and n 


and lawfully ſummoned, warned, and charged 


D. E. and F. and the tutors and curators of 


ſuch of them as are minors, if they any have, 


for their intereſt, by open proclamation at the 
ſaid market - croſs of 8 pariſh-kirk 


door of St Gales's; and all others having, or pre- 


rending to have, intereſt therein, ny open pro- 
elamation at the ſaid market - croſs and pariſh- 


kwk; as alſo, upon the day of- 


being 2 Sunday, I J paſſed to the pariſh kirk- 
door of St Giles s, at diſmiſſing of the congrega- 
tion from the forenoon's ſervice,” and lawfully 
ſummoned the ſaid perſons, and the tutors and 


cCurators of ſuch of them as are minors, and all 
others having or pretending to have intereſt in the 


ſaid matter, by open pro 


riſh-kirk door, to have compeared, the firſt day's 


| upon — — — 
twelve o'clock mid-day; and to have c — 0 
ed, the ſecond day's ſummoning, before the ſaid 
dean of guild and his council, upon Tudfday: the 
day of, at twelve o' clock mid- 
day, in he hour of cauſe, to have anſwered at 
the inſtance of the ſaid petitionera, the 


furer, and R. G. their procurator-fiſcal. This 

I did, by delivering to the ſaid D. perſonally 
apprehended, a juſt written copy of ſummons 

figned by me, and by leaving the like copy for 

each of the ſaid E. and F. at their reſpective 

| NNE! 9 


ing 
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ing the ſame to their reſpective ſervants within 
1 8 de be given to them, 
becauſe I could not apprehend them perſon- 
ally; and by affixing or leaving the like copy 
for the tutors and curators of the ſaid F. and 
all others having or pretending to have intereſt 
in the ſaid matter, at the market croſs and pa- 
riſh-kirk, and by open proclamation there, at 
the time foreſaid; before theſe witneſſes, G. and 
H. reſidenters in Edinburgh. Upon the of- | 
ficer's returning this execution to court, the dean 
of guild and his council will allow the defend- 
ers a day to ſee and anſwer the petition; and 
in caſe the defenders, at the diet ſo aſſigned, 
have failed to give in anſwers, or do not ap- 
pear although called wy" an officer from the 
bar, the court will admit proteſtation againſt 
the defenders for not ele the petition, 
and thereafter will pronounce the following 
judgment: The court having conſidered the 
complaint, execution of citation, and whole 
= proceſs; Ordains the defenders to repair and 
= rebuild: the tenement mentioned in the peti- 


= tion, within year and day, with CONTI, 5 
| | in terms of the act of parlament. my 
Tear and day being elapſed, the city-trea- 

ſurer and the procurator-fiſcal muſt apply to 
We the lord provoſt and magiſtrates by petition 
= 25 follows: © Unto the Right Honourable the 
8 Lord Provoſt, Magiſtrates, and Council, of the ci- 
9 of Edinburgh, The PETITION of A. N. trea- 
= furer to the faid city, and R. G. procurator- 

£14 —_—_ thereof, __ ſhewerh, That by = | 


| Boo v. 


a Saales 0 — . e yy the . 
0 . Parſons for valuing rwinous/tenements, as. $644 
in ſet forth: and. ſo it is, that tenement lying in 
1 Sen of Edinburgh. more fully mentioned 
in the pe n ar of 1 intimation herewith 


; and that che perſons having 
year mp Pres has, been all lawfully. warned 
and charged to rebuild the ſame, conform to the 

Laid petition, letters, and execution. That the 
yeat and day, from the date of the laſt of the 
laid gs, e now more than elapſed; and, 
notwiti g, the heritors and others con- 
. cerned have en 'to — the ſaid ruinous 
tenement; w ore nece it is, proper per- 
ne be named for valuing the ruindus tene- 
ment, in rerms of the ſaid act of parliament. May 
© therefore. pleaſe your Lordſhip and Council, 
tor remit to ſkeilful perſons to value and appre- 
diatef che ſaid ruinous tenement, According to 
- juſtice, & c. ,c Which petition being. preſented 
dio the lord provoſt; agiſtrates, and couneil, (in 
council aſſembled); they: will prongunce this 
deliverance thereon 22 81 {3 The: Lord Provoſt, Ma- 
giſtrates, and Council, remit this petition to the 
dean of guild and his council; with power to 
.thema, to cauſe appretiate the foreſaid ruinous 
has ment in the uſual manner, and to do there- 

imas they ſhall ſee cauſe. (Signed) L. provoſt. 8 
And upon the petition and remit from the ma- 
giſtrates being preſented to the dean of gufld 
EL — dae 9 there- 
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court having conſidered the petition, writs pro- 
duced, and the within remit; in reſpect the be- 
foft Hemtibhed ruinous tenement has not been 
rebuilt in terms of the act of parliament, and 


that the year and day is now elapſed ſince the 
charge, appoint a jury to be ſummoned againſt 
next court-day, to appretiate the {aid HE, 


in terms of the ſaid act of parliament.” * - 
The officer of court having warned a jury 


of fifteen ſkilful perſons, conſiſting of mer- 
_ chants and 'tradefmen, and they appearing in 
terms of the charge, the dean of guild will take 
their oaths de fideli, and afterwards will pro- 
nounce this judgment: The court having 
worn the aforeſaid fifteen perſons of the jury 
de fideli adminiſtratione, remit to them to paſs to 
the ground of the ruinous ſubject mentioned 
in the petition, and there to value and appre- 
tiate the ſubject mentioned in the original peti- 
tion, and to report to the effect mentioned in 
2 the act of parliament and petition thereanent.“ 


The jurymen having in obedience to the a- 


bove interlocutor repaired'to the ground of the 


foreſaid ruinous tenement, and having with 


care and attention viewed and inſpected the 


ſame, they will afterwards make out their ver- 


dict or report, which muſt be ſigned by all the 
jury, and give the ſame into court. This 2 | 


will be of the following tenor: We the fifteen 


A, perſons of the j jury ſubſcribing, having, i in obe- 
| diente to 4 remit of the dean of guild of Edin- 
| _ burgh and his council , paſſed and narrowly 1 in- 
; {ROE the area or ruinous tenement in the 


+ A Cowgate, 


hs. 
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having Gon and a good conſ 

eyes, We unanimouſly value the area or ruin- 
ons ceneme 

ſum of ee hundred pounds Sterling money: 
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Lo! gate, Which is ſaid do belong to- D. E. and 


F. shaving choſen M to be our chancellor, and 
ence before our 


and the materials thereon, to the 


nd this we report as gur verdict; in witneſs: 
whereof we have ſubſcribed- theſe preſents, at 


Edinburgh the . == day of - = —— years.” | 


Upon giving in this verdict to the dean of 
guild and his coungil, they will pronounce this 


Judgment: The court having conſidered. the 


whole proceſs, with the verdict of the jury, ap- 
prove thereof; find, that the ſubject mentioned 
in _ petition. has been ruinous for more than 

ears before preſenting the ſaid petition; 
— — heritors and others concerned have 
been duly and orderly charged to rebuild the 
ſame within year and day now. elapſed, and 


have failed to rebuild the ſame. Therefore, in 


rerms of che act of parliament, find and declare 
the ſaid ſubject to he at the diſpoſal of the ma- 
giſtrates of Edinburgh for the ſum at which it 


is appretiatetl by the verdict of che jury, grant 


warrant to and appoint che {aid magiſtrates to 
oxpoſe the ſaid ruinous ſubjects to public roup 
and ſale, and to diſpoſe thereof to the higheſt 
bidder, but not below the appretiate price; ap- 
point che ſaid roup to proceed upon the- 


day ef next, and public intimatien 
| thereof to be made in che Edinburgh newſ⸗ 


papers far ten days at leaſt. preceding the roup, 
the expence whereof, * of the ride 


„ 1 
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and warrant following hereon, to be deducted 
| _ hone" firſt and readieſt of the price; and de- 
Which procedure being extracted, and 

tha ug being duly — the magiſtrates 
are thereby well warranted to ſell the ſaid area 
and ruinous tenement; and the ſaid act of par- 
liament declares, That the rights they grant 
to the purchaſer ſhall be a perfect ſecurity, 
Land it ſhall not be lawful for any perſon 
i thereafter, who may pretend right or inte- 
4 reſt thereto, to purſue the magiſtrates _ 
« en fueceſſors ere i 1 7 
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Pu, don odi £ guild, 45 * obſerved) 
| is judge competent in regulating metts; 
meaſures, and yards or elvines, of merchants; | 
and in the event of any merchant or others 
within borough uſing yards or elvines defi- 
cient in the meaſure, it is the duty of the pro- 
curator-fiſcal to apply to court to have theſe 
yards ſeized, and the uſers thereof puniſhed. 
In order to this, he muſt apply yy nn and 
complaint as follows. | 
* Unto the Honourable the Dean of Guild 
of Edinburgh and his Council, The PETITION 
and complaint of A. procurator-fiſcal to the city 
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bf + Edindurgh, humbly! aeweth, That B. mer- 
chant in Edinburgh, has for: — fix, months 
bypaſt kept in his cuſtody two yards which are 
about an inch deficient or boos the legal ſtand- 
ard, and are not ſtamped by the court's autho- 
rity as the law requires; and with which yards 
che ſaid B. has, during the Unie foreſaid, by him 
ſelf, ſervants, and others for whom he is anſwer- 
able, meaſured and ſold goods, to the prejudice 
oh: the public: which puts the petitioner under 
the neceſſity o r to your Lordſhip. May 
it therefore pleaſe your Lordſhip, to grant war- 
rant to the officer of court to ſeize the yards in 
the poſſeſſion of the ſaid B.; and, upon evidence 
of what is before repreſented, to condemn theſe 
yards as ſhort of the legal ſtandard; and to fine 
the faid B. in the ſum of fifty pounds Sterling, 
to be applied as you ſhall appoint.” Accord- 
wg! to Juſtice, &c." 

In compliance with this petition, the dean of 
Suikl will grant warrant to the officer of court 
to ſeize the defender's yards; and if it ſhall ap- 
pear that they are deficient, and that the defend- 
er ſold goods by them, the yards will be con- 
demned, and 105 u n in „eben, pn 
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JUSTICE of Peace is a . con- 
ſtituted by the crown for preſerving the 
public peace within the territory to Which 
he ; is named. In England, the juſtices of the 
peace were appointed by the crown as early as 
the ſecond year of Edward III; hut in Scotland 
we had no ſuch magiſtrates till amo 1 609. By 
act 1609, c. 7. it is ſtatute and ordained, © That 

in every ſchyre within this kingdom, there 
« ſhall be yearlie appointed by his Majeſtie, ſome 
„ godlie, wyſe, and vertuous gentlemen of good 
qualitie, mayen, and report, making reſi- 
— dence within the ſam, in ſik number as the 
4 bounds of the 050 Hall require, to be com- 
X ** miſſioner 8 


PP 
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& miſſioners for keeping his Majeſtie's peace; to 


* whom his Majeſtie, with che advyce of the 
lords of his privie-councell, ſhall give power 
« and commiſſion to overſee, try, and prevent, 
all ſik occaſions as may breed trouble _ 


violence amongſt his. Majcſtie's ff 


* forceable contempt of his Majeſtie's a 


« and breach of his peace; and to command 
« all perſons in whom they ſhall ſee manifeſt 
“intention to make eee or diſorder, to 
4 binde themſelves and finde caution, under 
competent paines, to obſerve his Majeſtie's 
peace, and for their compearance before his 
* „ Majeſtie s juſtice or lords of his privie- coun- 
© cell, to underly ſick order as ſhall be found 
convenient for Kees their tranſgreſſions, 
or ſtaying of troubles and enormities. The 


powers, privileges, and juriſdiction, of juſtices 


the peace, have been much enlarged ſince 
amo 1609. They are by the acts 1617, c. 8. and 
1667, c. 38. empowered to proceed upon all 
r: bis committing: riots and breaches of the 
peace, under the degree of noblemen, prelates, 
counſellors, and ſenators of the college of ju- 
ſtice; and if any of the offendets, being charged 
o compear before the ſaid Fuſtices, th ſhall difo- 
ey, the ſummons being indorſed, the lawful 
cita or verified, and he fact proven, the juſti- 
| puniſh and fine the not-compearing, 


accord 5 to the quality of the crime en 


| of the 6 


er; And for the more clear deter- 
mination of the order to be obſerved by juſtices 
in che d. educitig of any ſuch proceſs, t 
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the ſaid act 1661, enaQted, * Thar it ſhall be 
<. lawful to the. {aid juſtices, whenſoever they 
have any occaſion to move any action againſt 


_ ©, parties for committing any like fact or riot, 


ce to refer the firſt ſummons to the parties oaths 
« of verity, failing of other lawful probation ; 
„ ho being perſonally ſummoned by that firſt 
citation, ſhall be holden as confeſſed, and de- 
to che lybel and ſummons ; and if he be not 
_ ©, perſonally ſummoned by the firſt citation, 
* the ſaid juſtices ſhall be holden to cauſe ſum- 
mon him of new again by a ſecond fume» 
* mons at his dwelling-place: which two Cita» 
tions ſhall be as ſufficient to infer. decreet 
* and ſentence upon the libel againſt him, as 
if he wereapprehended perſonally; and which 
* ſentence, given after the manner and form of 
probation aboye-written, his Majeſty, with 
the advice and conſent of his eſtates of par- 
liament, authoriſes and ſuſtains as good and 


= © lawful in themſelves.” | Juſtices are by the 


aforeſaid acts authoriſed to give order for re- 


pairing  high-ways, and to puniſh thoſe who 


{traxten them; and to execute the laws againſt 


beggars, vagrants, ſwearers, and other diſor- 


166 1, authoriſed to judge in the ordinary hire 
and wages of. Jabourers, workmen, and ſer- 
vants; and in caſe they refuſe to ſerve upon the 


= powercd to impriſon and puniſh them at their 
adcretion: che juſtices are alſo authoriſed to 


condemn 
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condemn their maſters or employers to pay | 


them their wages. By the acts 1669, c. 16. 
1670, c. 9. 1686, c. 8. juſtices of the peace are 


veſted with more ample powers in regulating 
high- ways, bridges, and ferries, and in deter- 


mining queſtions concerning them. They are 


authoriſed and ſtrictly required to call and con- 
vene all tenants and cottars, and their ſervants, 


within the bounds appointed for their parts of 
the high- ways, by public intimation at the pa- 
riſh-kirks upon the ſabbath · day, immediately 


after the firſt ſermon, or any other way that 
they ſhall think fit, to have in readineſs hor- 


| es, carts, ſledges, ſpades, ſhovels, picks, mat- 


tocks, and ſuch other inſtruments as ſhall be 


a required. for repairing of the ſaid high-ways; : 


which high-way muſt be twenty feet broad at 
leaſt; without including t the ditch on either fide: 
and they may, in conjunction with the land- 


| holders, aſſeſs the ſhire of the ſums neceſſary 


for that purpoſe; or for building -or” repairing 


bridges or the paſſages at public ferries, not 
exceeding ten ſhillings upon every hundred 


pounds Scots of valued rent; and where the 
courſe of an high-way is to be altered, they 


have power to apply part of the ſums ſo levied 


to compenſate the loſs of the proprietor through 
whoſe" ground the new road is to be carried. 
The commiſſioners of ſupply are b the ſaid 


act 1686, c. 8. joined with wle jules of the 


peace in that branch of their Juriſdiction as to 


repairing high-ways and bridges; and it is now 
_ enacted ** the 11 Geo. III. c. 53. that — 


ny 


n . OE IG, ET IT OPS. 7 he 
= N 1 => > : y 0 EN 
= 3 Ln gt ** — SEXY. » Rags 8 n N 
1 © Hal 1s Pe $ Gr % * 3 5 * © XN . 2 1 * 5 WS? 
ISS ot 9 


F 


"IM 


70 1. THE werter or FEAGE.” © 459 


of the meeting appointed by the act 5 Geo. I. 
30. there ſhall be two general meetings 
Fay of the juſtices of the peace and commiſ- 


| foners of ſupply for the buſineſs of the high- 


ways; the firſt upon the ſame day that the 
commiſſioners of ſupply ſhall be directed by the 
land- tax act to aſſemble for the purpoſe: of aſ- 
Tefling the land-tax, and the ſecond upon the 
ſame day that the freeholders ſhall aſſemble at 
their Michaelmas head-court. Juſtices are by 
the act 1707, c. 13. authoriſed to judge in laws 
for preſerving the game, which powers are con- 
ES with them by the Britiſh act 24 Geo. II. 

4. As alfo the juſtices are by fat. 13. Geo. II. 

6. B. and fat. 22. Geo. II. c. 27. empowered and 
authoriſel to Judge il in e eee there- 


in mentioned. 


Juſtices — wedoss are by on a& 1661, 
c. 38. ſpecially directed to meet four times in 


the year at the county-town, viz. on the firſt 


Tueſday of May, Auguſt, and March, and the 


laſt Tueſday of October; with power to conti- 


nue or adjourn theſe quarterly meetings to any 


other Fo or place they ſhall judge proper: 


but they have always held courts upon parricu- 


lar ee at any time, and in any place within 
tlie county; though not by way of adjourn- 
ment of the quarter- ſeſſions. In thoſe quarter- 
1 meetings, they have power in the general 
caſe of reviewing the ſentences pronounced at 


their intermediate meetings; and as the judi- 


: 4 _ cial powers of Juſtices relate chiefly to' offences 
againſt the . MY A betwixt ma- 


ſters 
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ſters and ſervants, et vice werſa, which in their 


nature require diſpatch, their forms of proceed- 


ing are more {imple and ſummary than thoſe 
obſer ved in courts which are veſted with a pro- 
per civil juriſdiction. Conſtables are appointed 
by the juſtices at their uarterly meetings, and 


are the proper officers: for executing the orders 
of the juſtices of the peace. They have powers, 
by che above - quoted act 1661, to apprehend 


any ſuſpieious perſons who are night - walkers, 
and cannot give a good account of themſelves, 
and carry them to the next juſtice of peace to 
find caution for their good behaviour, other- 
wiſe to commit them to priſon; and the ſaid 
conſtable or conſtables are thereby authoriſed to 
arreſt all vagabonds, ſturdy-beggars, and E- 
gyptians, and carry them before ſome juſtice 
of peace, who ſhall take order for their com- 
mitment to priſon, or other puniſhment accor- 
ding to the ſtatutes of parliament: And when 
any perſon or perſong have made a. fray, and 


thaw fly to a houſe, the conſtable or conſtables 


are by the act enjoined to follow the delinquent 
Kay are e and if the maſter or miſtreſs 
thereof refuſe. to give acceſs, the conſtable ſhall 
take notice of che maſter or keeper of the houſe, 
and require witneſſes thereon ;. and in caſe the 
delinquent ſhall fly further without the hounds 
of the conſtable's charge, the conſtable may 
follow and apprehend him in a freſh purſuit, 
and crave concurrence of the country 
that. effect. Any one juſtice may, by proper 
— of Formitraents ine delinquents 


for 
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in order to trial; or, by a warrant to. one of the 
conſtables, may direct ſuſpected houſes to be 
ſearched, and fuſpected ns to be brought 
before him in order to their examination or 
finding ſecurity for their good behaviour: And 
though by the act 1701, c. 6. no perfon can be 
impriſoned without a written warrant proceed- 
ing on a ſigned information; yet juſtices of the 
peace are in the practice of impriſoning for 
ſlighter offences without that ſolemnity, the 
priſoner having in all caſes relief, Ta offering 
bail, or demanding a trial. 


Lo Britiſh at 6 Arn. c. 6. exerce all the powers 

= - ring to the office of a juſtice by the laws 
of England 3 in relation to the peace. Since that 
act, the commiſſions of the peace by the crown 
fur both parts of the united kingdom have run 


nn thefame ſtyle; but the procedure before the 


Scots juſtices muſt always be carried on accord- 


4 niſante /ierevenize thaaters; - but b y the treaty 
of Union, art. 18. it is declared, that the laws 


of exciſe ſhould in time coming be the ſame in 
Scotland as in England. And as juſtices of the 
peace are, by ſeveral acts paſſed in England, de- 
clared to be final judges in frauds and conceal- 


ments relating to exciſe, the court of ſeſſion 
ſince the union have refuſed to review the ſen- 
tence of Scots juſtices on alleged nullities ; 
4-8 4 2 5th 


* 


Jiuſtices of the peace, beſides the powers. veſt⸗ 
dd in them by the laws of Scotland, may, by che 


1 ing to whe form and e en of the law of e 
land. | 
FT aſton of the'h peace in Scotland hed no cog- | 
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2 ach January 1710, Paterſon In ſome Britiſh 
acts relative to the exciſe, the judgment of two 
juſtices is final, without appeal to any other 
court; 6 Geo. I. c. 21. f. 20, and 21. But ge- 
nerally an appeal lies from them to the quarter- 
ſeſſions, whoſe judgment is declared final; 
9 Ann. c. 11. F. 36. 12 Ann. F. 1. c. 2. F. 37. 
&c. And the more effectually to put a ſtop to 
the frequent frauds committed againſt the re- 
venue, juſtices are authoriſed, in ſpecial caſes, to 
inflict penalties upon the evidence of one or 
more credible witneſſes; 11 and 12 Gul. III. 
c. 15. § 6. and even when the party does not 
compear, providing he has Bean en ſum- 
moned, 9 Ann. c. 11. f 36. 

The judicial procedure 45 juſtices wy ho | 
peace is ſuramary ; becauſe they fit only at par- 
ticular diets, and the matters brought before 
them require diſpatch ; and they are often in 
uſe to determine queſtions upon hearing the 
parties. perſonally at the bar. And though it 
has ſometimes been the practice for one juſtice 
of peace to hold a court by himſelf, yet two 
juſtices are by the law required; Fac. Col. Vol. II. 
p. 412. 10th July 1760, Mackay.: And the ju- 
riſdiction of the juſtices of peace cannot be pro- 
rogated; Fac, Col, Vol. II. p. 302. 13th Febru- 
_ 1759, Barclay. The juſtice of peace court 

s always held in the Ps zune y court- 
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T Ueriexs of the Peace, as befiire obſerved, are 
competent judges in wages due by maſters 
to ſervants to the higheſt extent; and as the pro- 
cedure before them is not only for the moſt part 
ſummary, but attended with leſs expence to li- 
tigants than in other courts, queſtions betwixt 
maſter and ſervant are uſually brought before 
them. If a maſter hire and engage a ſervant to 
| ſervehim for an agreed term at a ſtipulate wage, 
and notwithſtanding thereof ſhall without any 
cauſe diſmiſs the ſervant before the term of 
his ſervice is compleated, and refuſe to pay his 
wages; ſuch ſervant has action at law againſt 
the maſter, not only for his wages, but for board- 
wages from the time he was miſſed until the 
termination of the term to which he was enga- 
ged. To obtain this, he muſt employ a ju- 
ſtice of peace conſtable to ſummon his maſter 
before the juſtices ; which charge muſt be gi- 
ven to one diet, and the copy of charge muſt be 
delivered by the conſtable to the defender per- 
ſonally. The execution of citation that the con- 
ſtable returns, is of this ſtyle. Upon the 
day of - = = =, I, A. conſtable, paſſed and law- 
fully ſammoned, warned, and charged B. Eſq; 
of C. to — before his Majeſty's juſtice of 


peace 
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peace for the ſhire of Edinburgh, upon the 
= = = = day of current, in the hour of 
cauſe, to anſwer at the inſtance of D. late his 
ſervant. This I did, by delivering a juſt writ- 
ten copy of citation, ſigned by me, to the ſaid 
B. Eſq; of C. perſonally apprehended; and I 
made certification. A. conſtable.” _ 

I be conſtable having returned his execution 
to. the purſuer, the claim muſt be wrote below 


tdtzhe execution; which is of this ſtyle: © Call D. 


late ſervant to B. Eſq; of C. . the ſaid B. 
Eſq; for payment of five pounds Sterling mo- 
ney, as the complainer's agreed wages as a man- 
ſervant to ſerve the defender from Martinmas 
laſt to Whitſunday next - - =. Item, 

Thirty ſhillings Sterling money as one month's 
board wages due by the defender to the com- 
plainer; he the defender having, without any 
cauſe, diſmiſſed the complainer his ſervice upon 
the - - day of = - - - laſt; with a fifth part 
more of the ſaid ſums, of expences of plea.” _ 
When the Fadlices have taken the bench, the 
clerk calls the claims or proceſſes according to 
their order; and as parties muſt appear perſo- 
nally. before the. juſtices, in the event of the 
purſuer being preſent, and the defender not 
compearing (ag called by a conſtable from 
the bar), the juſtices will pronounce judgment 
as follows: The purſuer preſent, the defen- 
der called and 457 the juſtices hold the ſaid 
B. Eſq; of C. as confeſſed; and decern and or- 
dain inſtant execution by. poinding, and alſo 
execution by arreſtment, after a Fanrge of fif- 
deen 


— 
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deen days hereby warranted to be given is duly 
gien und expired, for payment of fad fums.”” 
After the conſtable has: got up the claim 
from the clerks, he muſt, in obedience to the 
deliverance, give the defender a charge of pay- 
ment, and write his execution below the delive- 
rance; which execution is of this ftyle : © Up- 
on the - - - day of - - I, A. conſtable, 
paſſed at 'command of the above decreet and 
precept, and by virtue thereof, and in his Ma- 
jeſty's name and authority, and.in name and 
authority of the juſtices of peace for the ſhire 
of Edinburgh, I lawfully commanded and 
charged the above-deſigned B. Eſq;-to make 
payment to the .alſo above-defigned D. of the 
principal ſum and expences above decerned for, 
and that within the ſpace and under the pains 
above. expreſſed. This I did, by delivering a 
juſt copy of charge ſigned by i 
e 
copy of charge did bear the date hereof, and 
FF1CTCCCCCCCTCCT pes geo 
by me. 4. conſtable.” 
1 pot-the:defeinder's failing to pa 
8 
—_ Ae eee eee 
e A NNE” 


BIT LE 


FS) 


! . 
1 x 
— 
; 
: 
{ 
| er 
l {5 
: * 41 
: 
9 
14 
1 
1 44 , 
F729 
[ | 
: j N 
i ; 7 
1 
5 
; : 
1 i 5 
1 4 
: 1 
T2, | 
: ö 
j 
: 
| . 
1 3 
. * 
4 
- 
: i 
: [ 
; , - z 
U 
1 
IP 
18 
N | 
1 
8 
, 


"PROCEEDINGS BEFORE Boer VL. 


* 

* PO 2 1 * Th. gg 2 4 * , . % 4 : Are 9 4 

, b __— Eat 4 14. £7 n {3 8 * „ 4 
— 


1 2 | 1 


* 
3 * 


2 $24 © 3 2 * 1 
9 05 WW. 4 3 
bo hs r m. 
* 1 | "IN 
a Þ 


Of Proc « at be nas of a N i again" i | 


Seætraxr for . his ee, 15 8 


F a . . PS deſerts his ma- 
ſterẽs ſervice before the term is completed, he 


forfeits his wages and maintenance, and is liable 
to his maſter in damages. In order that the maſter 


—ů—— he muſt bring a claim 
at his inſtance againſt the ſervant; of which 
claim the following is a ſtyle: Call B. Eſq; 


of C. againſt A. late his ſervant, for payment of 
two pounds ten ſhillings Sterling money of da- 


ſuſtained by the complainer through 
„he having engaged to ſerve the 


—— from Martinmas laſt - to 
Whitſunday next - = --at the agreed wages of 
_ five pounds Sterling ER but, notwithſtand- 
ing of his engageriient, he deſerted the com- 
plainer's ſervice upon the day of- 


laſt, which obliged the complainer to hire ano- 
ther ſervant to do his work. Item, A fifth 


part more of ſaid ſum, of expences of plea.” 


Upon the claim's being called, and the de- 


fender's not compearing, the juſtices will pro- 


nounce this judgment: The purſuer preſent, 


the defender called and abſent, 5 juſtices hold 
the ſaid D. as confeſled, and decern and ordain 
inſtant 


mages, 
the 3 A. defender: his deſerting the com- 


e © THE JUSTICES OF EA. 3583 
inſtant execution by poinding, and alſo execu- 
tion by arreſtment, after a charge of fifteen 
days hereby warranted to be given is duly 
oy and e for payment of ſaid ſums.” 


4 


of Proceſs for Poymen of a Dear r lala Ten 
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T tions below ten merk, che ; ates are 
in uſe to grant ſummary warrants to im- 
priſon, or to poind the goods of, the perſon de- 
cerned againſt; which are executed without 
any charge of payment. The ſtyle of a claim 
for debt follows :* © Call A. againſt B. for pay- 
ment of ten ſhillings Sterling money for bread 
ſold, furniſhed, and dehvered by the complainer 
to the defender within theſe three e ow, 
two ſhillings. of expences. 

Upon calling the claim, and the defender's 
not compearing, the juſtices pronounce this 
judgment: The purſuer preſent, the defen- 
der called and Abe the juſtices hold the faid 

B. as confeſſed, and ordain his goods to be 
poinded, or perſon impriſoned, ag payment « of 
"hy ſums CENA: Renter 
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308 4 far oe a Wi, 1 Wat d 
27 Hi! Wan 22 1 God: IT 2 27. it is rer alia 
enacted, ! That if any perfon ſhall be hired 
or employed to work up any woollen, linen, 
6 * fuſtian, cotton, or ſuch manufactures, for! any 
one maſter, and ſhall negle the performance 
e thereof by hiring himſelf with another maſter 


6 before he ſhall have compleated the work he 


vas firſt hired to perform, and which was 


« firſt delivered to him, dave thereof convic- 
"= ted by the oath or (being a quaker) affirma- 


„tion of one credible witneſs before any juſ- 
60 tice of the peace of the county or place here 
the offence ſhall be committed, he ſhall be 
« ſent'to the houſe. of correction, and there 
yt „kept to hard labour for any time not ex- 

« ceeding one month.“ If a journeyman Hire 
or engage with a ae r to Work at a 


certain web, and ſhall leave the fame unfiniſhed, 


and hire with another maſter; fuch maſter is, by 


the aforeſaid act of parliament, entitled to re- 
dreſs: and in order to obtain this, he muſt ap- 


ply to the juſtices of peace by petition and 


cM of which the following is a ſtyle.” 


« Unto the nn his Majeſty's _—_ 
| of 


\ 
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of the Peace for the county of Edinburgh, The 
PETITION and COMPLAINT of 4. Manufactu- 
rer in Edinburgh humbly ſheweth, That by 
the act 22 Geo. II. c. 27. Fg. it is ſtatute and 
ordained; ©: That if any perſon ſhall be hired 
to work up any woollen, linen, or other ma- 
nufactures, for any one maſter, and ſhall ne- 
glect the performance thereof, by hiring. him- 
ſelf with another maſter before he ſhall have 
compleated the work he was firft hired to per- 
form, and which was firſt delivered to him; 
and being convicted thereof, he ſhall be ſent 
to the houſe of correction, and there, kept to 
hard labour for any time not exceeding one 
month.“ | Yer, nevertheleſs, the ſaid B. de- 
| fender Uns tranſgreſſed the ſaid act; he ha- 
ving upon the - = day of <= == engaged 
with the petitioner to ſerve him as a journey- 
man; and, in particular, to work at a web of 
damaſk linen, the materials whereof were then 
put into his charge: and although he began the 
web, and wrought about five yards thereof, yet 
he has now thought proper to deſert the; peti- 
tioner's ſervice, leaving the ſaid web uncom- 
pleated, and has hired and engaged himſelf 
with another maſter, to wit, C. manufacturer 
in Edinburgh, to the petitioner's great hurt and 
prejudice; which'makes it neceſſary for the pe- 
titioner to apply to your Honours for redreſs. 
May it therefore pleaſe your Honours to ordain 
this petition to be ſerved upon the ſaid B. and 
him to give in his anſwers thereto within what 
time af ta thall appoint ; and to decern and or- 
3 2 - damn 
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and, in either event, to find him liable to the 
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dain che ſaid B. to return back to the peti- 
tioner's ſervice, therein to remain until ſuch 
time as he ſhall complete the foreſaid web of 
damaſk he was hired to perform; and, upon 
his failing to return, to grant warrant to com- 
mit him to the houſe of correction to be kept to 
hard labour, as the act of parliament directs; 


10ner. in the ſum of two pounds Sterling 
money, : as the expence of this ord nad 
Feoingy; to juſtice, & N 
When this petition and congains} 18 e 
to the juſtices, they will-pronounce a deliver- 
ance thereon, ordaining the ſame to be. ſerved 
upon the ſaid B. defender, and will ordain him 
to lodge his anſwers with their clerk within 
what ſpace they ſhall appoint, and for chat end 
will appoint . him to be ſerved with a copy of 
the petition and of the: deliverance: ' And in the 
event of the defender giving in anſwers to the 
petition and complaint, and acknowledging the 
facts in the petition, but refuſing to return to 
the petitioner's work, the juſtices will give 
judgment, granting warrant to the: conftables 
of court, and other executors of the law, to ap- 
prehend the defender, and to commit him to 
the houſe of correction, there to be kept to hard 
labour for ſuch ſpace as they ſhall appoint, in 
ON to che Se omar) act of 2 9 
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11 ee in We not e to 
X hunt or kill game, hawk, or carry game 
in their cuſtody, are prohibited to do ſo, under 
the pains and penalties” contained in the acts 
made thereanent: and in order that theſe pe- 
nalties may be recovered of the perſon or per- 
ſons: tranſgreſſing, the fiſcal. of the juſtice- of- 
peace court, within whoſe: juriſdiction the of- 
fence is committed or offender found, ought to 
give in a complaint to the zan 34 'of which 
the following is a ſtyle. AT enen bas 
VUnto the Honourable his Majeſty! S. Juſ- 
tices of the Peace for the county of Edinburgh, 
Complains A. Procurator- fiſcal of court, for 
his own and the public intereſt, upon B. C. 
and D. That Where all perſons not entitled to 
hunt or kill game in Scotland, are by law pro- 
hibited from ſo doing, under certain pains and 
penalties; particularly, by acts of parliament 
| 168x, cap. 31. and 1685, cap. 20. it is enacted, 
TJhat no man hunt or hawk thereafter, who - 
hath not a plough of land in heritage, under 
the penalty of one hundred pounds; the one 
half to the king, and the other to the infor- 
mer:“ And by an act of the 13th of his 
\ t Majeſty, « . 54. it is enacted, That 
every 
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every perſon whatſoever, not qualified to kill 
game in Scotland, who ſhall have in his or 
her cuſtody, or carry at any time in the year, 
any hares, partridges, pheaſants, moor-fowl, 
tarmagans, heath-fowl, ſni or gen, with- 
out the leave or order wo opt qualified 
to kill game in Scotland, for — 8 
hares or other game, or for having the ſame 
in his or ber cuſtody, ſhall for the firſt of- 
fence forfeit and pay the ſum of twenty ſhil- 
ngs Sterling, and for the ſecond: and every 
other offence the ſum of forty ſhillings Ster- 
ling; and in caſe of not payment of the ſum 
decreed, within the ſpace? of ten days after 
conviction by a final judgment, ſhall fuffer 
impriſonment for ſi weeks for the firſt of- 
fence, and for three months for che ſecond 
and every other ſubſequent offence. Not- 
math: | i e of 'v665- 
3 defenders have treſpaſſed a- 
and contravened the laws and acts of 
parkement; made for preſer vation of the game 

in ene be fine and puniſnhed 
in terms thereof, and particularly in — 'of 
the: acts of parliambnt above: recited: in fo 
far as the faid- defenders; who have no title 
or Tight to hunt, or keep dogs of ſport, have, 
for theſe three months paſt and upwards, been 
in che conſtant and habitual practice of hunt- 
ing upon various and ſundry grounds within 
this ſhire, without the leave of the owner or 
proprietor, with dogs and guns; and have, 
poli many clifferent occaſions, | within that 


1 v5 | 1 | ſpace, 
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| ſpace, killed hares, partridges, or other game; 
at leaſt have been acceſſary thereto, or aiding 
and aſliſting therein; and have carried, uſed, or 
otherwiſe diſpoſed upon, hares, partridges, or 
other game, within the aforeſaid ſpace ; and 
more particularly, the ſaid. defenders did, on 
the - - day of - -- Ii. or awe-ar ether 
of the days fe? without any order or li- 


cenſe from the - proprietor, hunt with gre- 
hounds and guns, upon various and ſundry 
grounds in the neighbourhood of, 


whereby the ſaid *. are liable to be fi- 
ned and puniſhed as contraveners of the laws 


made for preſervation of the game in Scotland: 


All or any part whereof being proven, the 


ſaid defenders, and each of them, ought to 


be fined and amerciated, in terms of che b 
laws made for preſervation of the game in 


Scotland, according to their reſpective offences, 


and particularly in terms of and agreeable to 
the acts of parliament before-recited, to be ap- 


plied as the ſaid laws and acts of parliament 


rec for a terror to others to commnit the like | 


in time coming.” 


Upon proof of the complies the juſtices 5 
will give judgment againſt the defenders * 


terms of: Dent erke acts of PRI, - 
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Bf Proceſs at the: Nes of the 'Solicitor if the 
Go — — ' agarnſt thoſe" 10 retail Ale, 
Beer, or ot ber e Ligvozs, ; without 


_, Saving. a Lies Nek. 
"34. 


4 34911. 5 . 


417 14 9 
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* Hos E — keep pag, Kc. _ re- 
. tail therein ale, beer, or other, exciſeable 
© liquors, muſt. be, duely licenſed ; and in caſe 
af their doing ſo without a licence, they incur 
certain penalties, which the ſolicitor of the 
ſtamp- duties may make effectual, by preſant- 
ing a a petition and complaint to the juſtices, at 
_ his inſtance, e e Es 9 a which. Waaler 
e le. Elek. rin bh 40 * 


nö 


6 ' citor. — his Ma eſty ff * x far — 
land, humbly 8 That B. C. and D. have 
each of them, within fix. months preceding the 
date hereof, by themſelves, their wives, ſervants, 
or others in their name, and for their uſe and 
behoof, kept ale-houſes or victualling- houſes, 
or ſold ale, beer, or other exciſeable liquors, by 
retail, within their reſpective dwelling-houſes, 
cellars, or ſhops, lying and fituate within your 
er without being duely licenſed. there- 
unto, Wee to che directions of an act of 

parliament, 


Ach 4 
"i 
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8 parliament, paſſed in the twenry-ninth year of 


the reign of his late Majeſty King George 
the Second, entitled, An act for granting to 
his Majeſty a duty upon licences for retailing 
beer, ale, and other exciſeable liquors, &c.” 
and of another act paſſed in the fifth year of 


the reign of his en Majeſty King George 


the Third, entitled, An act for altering the 


| ſtamp-duties upon admiſſions into corpora- 
tions or companies, and for further ſecuring 


or improving the ſtamp- duties of Great Bri- 


tain; and contrary to the form of the ſaid ſta- 


tutes in that caſe made and provided, whereby 
each of the ſaid offenders above-named have 


forfeited thirty ſhillings Sterling for their re- | 


ſpective: farſt offences. May it therefore pleaſe 
your Honours, to grant warrant for ſummoning 
the ſaid offenders to appear before you any day 
you ſhall think proper to appoint; as alſo, to grant 

warrant for citing witneſſes, to prove the ſaid 
complaint, to ſaid day, or any after day the ſame 

hall. be continued to: and upon proof of the 
_ aid offence, either by the judicial declaration, 
and acknowledgment of the parties themſelves, 
or of their reſpective ſpouſes, who are prepoſita 


negotiis for the ſelling or retailing of ſuch ale, 


4 _ or by the oath of one credible witneſs, 
or upon the parties themſelves being perſon- 
ally cited and failing to appear, to hold them as 


confelled:; and to give judgment againſt the ſaid | 


offenders, decerning againſt them for, payment 


to the complainer, or to his fucceſſors in office, 


: of the — penalties or forfeitures incur- 
| | BE GO _ 
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red by them, as ſaid is, and for the expences 
of making che fame effectual; and to grant 
warrant for levying thereof, in terms of the 
laſt mentioned ſtatute, to be applied as thereby 
directed.” According to juſtice, &c.”. + . 
Upon the complaint's being laid before the 
quſtiees, they will grant warrant for ſummon- 
ing the defenders and witneſſes; and upon the 
complaint 's being called, and the deferiders com- 
pearing, and acknowledging the ſame, and that 
it was only their firſt offence, the juſtices will 
prondunce an interlocutor of the following im- 
port : © The Juſtices having conſidered the pe- 
tition and complaint, with the declarations and 
acknowledgments of. the defenders, Find the 
complaint thereby proven againſt them: there 
fore find each of the defenders liable to the 
'complainer; and his fucceſſors in office, in the 
ſum df khirty ſhillings Sterling, as the penalty 
forfeited by them for their reſpective firſt of- 
Fences againſt the ſaid acts of parliament; and, 
in terms of the laſt recited” act, decern for 
aid reſpective ſums, and appoint. the ſame to- 
be levied from them by diftreſs, and ſale of 
their readieſt goods and chattels, (rendering to 
them che overplus, if any be, after the charges 
.of ſuch diſtreſs and ſule are deducted), and 
ro be appli 
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lied as directed by the laſt recited 
act; and grant warrant to the conſtables of 
ebürt, melſengers at arms, and other 'executors 
-6f the laws, to put this ſentence i in execution; 
and, for chat end, to make ſtrut and lock faſt 
hoſes, _ and ae 228 other lock faſt 


Nenne 


DST Payer, 
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0% gt at the” Inſtance of 1 an n 
Exc E ggainſt thoſe who brew Beer or Ate, 


Ke. without paying 11 2 


| Aut 3 brew 5 or . to ſell, or 


common diſtillers who make low wines, 
ſpirits, or ſtrong waters, for ſale, are liable to 
government in certain duties for what they 
brew or diſtil; and upon the perſons, whether 
brewers or diſtillers, failing to pay theſe duties, 


it is incumbent on the officer of exciſe in the 


bounds where theſe brewers or diſtillers reſide, 
to commence a ſuit before the juſtices at his in- 
ſtance againſt thoſe failing in payment, by gi- 
ving in an information againſt them, of which 


the following is a ſtyle. 
« BE IT REMEMBERED, That upon the 


- - = = day of - - = =, and of the reign of our 
Sovereign Lord George the Third the- 


year, 4. officer of exciſe, who, as well for our 
faid Sovereign Lord the King as for himſelf 


in this ſuit, came in perſon. before his Majeſty's 


Juſtices of the peace for the county of Edin- 
burgh, and then and there gave the {aid Juſtices 


to underſtand and be informed, That the ſeve- 
ral perſons underwritten, being common brew-- 


TN ers 


4 


ES a nd eb 
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ers for brewing Beer or ale to fell, or common 
diſtillers for make of low' wines, ſpirits, or 
ſtrong-waters for ſale, inhabiring within the 
limits and jurifdition of che ſaid Juſtices; that 
is to ſay, in Edinburgh and precincts, be- 
tween the fixth day of January and the ſixth 
day of February err laſt paſt, have made, 
brewed, or diſtilled, ſeveral great quantities of 
beer or ale, low wines, ſpirits, or ſtrong wa- 
ters, and have not paid the duties for the fame 
as by the law and ſtatutes of exciſe they are 
required and appointed to do, which is con- 
trary to the form of the ſtatute in ſuch caſe 
made and provided: and therefore the jud 8 
ment of the ſaid Juſtices, or any two of them, is 
herein humbly prayed againſt the ſaid ſeveral 
perſons underwritten, for the forfeiture or 
double duty, as is directed and appointed by 
the ſtatute; B. brewer in Edinburgh, the ſum 
of =\='= =; QC brewer there, the ſum of = ===; 
D. diſtiller there, the ſum of - - - -; E. diſtil- 
ler there, the ſum of - - - -,” 

Upon the conſtable's ſummoning the An- 
ders, he muſt write his execution upon the back 
of the information, thus: Upon the & - 
day of- -= l, F. conſtable, Paſſed and law 2 
fully fummoned "warned; and charged, the ſe- 
veral perſons within-mentioned, de enders, "by 
leaving written copies of citation figned by me 

at their reſpective dwelling-places, to compear 
c be efore his Majeſty's Juſtices of the Peace for the 
hire of Edinburgh, upon the day of 
next, at the high-council houſe of Edin- 

— | 
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dane or here they ſhall happen to meet for 
the time, between the hours of - - - and = 
in the afternoon, to anſwer at the inſtance ER 

the within named and defi gned purſuer.” 20 75 

At calling the action in court, and in the e 
vent of the defenders not compearing (horch 
ealled by a conſtable from the bar), the juſti- 
ces will pronounce an interlocutor of th fol- 
lowing import: The defenders called and ab- 
ſent, the Juſtices hold them as confeſſed, and de- 
cern againſt them for the double- duty condi- 
tionally for fourteen days; but in caſe they 
pay the ee duty, with one ſhilling per pound 
of charges, within the foreſaid ng, then * 
zie ee from A 1 


151 
* 


11712 . 


o Procf at the Inſtance of anOrF1cis 17 Peeks 
or having Spin trs s£12ED, the Perſon in whoſe 
e tho were 5/08 not ' having a Fremme f 


LL thoſe * Ke or expoſe to ſale exciſed 
able liquors, muſt have a permit for that 
| purpoſe. If ſuch liquors are found in the cu- 

ſtody of any perſon without a permit, the offi- 
cer of exciſe who finds the ſame, is entitled 
to ſeize and arreſt them; and in order that 
the liquor may be condemned, he muſt wake 
application to the Juſtices, by giving in an in- 
enen, as follows. 1 NT 


* 
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e IT REMEMBERED,..That upon che 
e * in the -- year of our 8o- 
vereign Lord King George the Third, 4. officer 
of exciſe, who, as well for our ane Lord 
the King as for himſelf in this ſuit, came in 
perſon before his Majeſty's Juſtices of the Peace 
wel the county of Edinburgh; and then and 
e pa e the ſaid juſtices. to underſtand, and 
med, That B. being an officer of exciſe 
nfo the juriſdiction of the Juſtices, upon the 
= = == day of - - laſt paſt, did ſeize and ar- 
reſt as forfeited 3 in the poſſeſſion of C. eight 
and ene rum, and eight and a Half 
gallons of foreign brandy, contained in two 
caſks; for that the ſame wanted permit, and 
thereby became forfeited with treble the va- 
Jae thereof: and thereupon the ſaid 4. as well 
for his ſaid Majeſty as himſelf, humbly prays, 
That warrant niay be granted for ſummoning 
the laid C. to appear before a quorum of the 
| ſaid Juſtices of Peace in the high-council houſe 
of Edinburgh, upon the - - - day of - - - - 
inſtant, between the hours of three and four in 
the afternoon, to anſwer the premiſſes; as alſo for 
| fummoning witneſſes to be adduced as eviden- 
ees for proving the ſame: and upon ſuch proof 
made, that the judgment of the ſaid Juſtices, or 
any two of them, may paſs againſt the ſaid C. 
for the forfeiture of the ſaid rum, brandy, caſks, 
and penalty; and. that the ſaid 4. may have a 
moiety thereof, as in and by the laid ſtatute 
| i direfed and appointed.” ile 
25 pon this N or information . 5 
ore 
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before the Juſtices; they will pronounce the fol- | 
lowing deliverance thereon :. * The Juſtices: of 
the 0 for the county of Edinburgh grant 
Warrant to D. conſtable, to ſummon the above 
C. to compear before a quorum of his Majeſty's 
ſaid Juſtices of the Peace, in the high council- 


| houſe of Edinburgh, or where they ſhall hap- 


pen to fir for the time, upon the - - day of 
- = - > inſtant,- between the hours of nne a 
four in the afternoon, to anſwer to the above 
information; with a full copy whereof he is to 
ſerve the ſaid C. in order to prepare for his de- 
fences: As alſo grants warrant to ſummon wit 
neſſes to compear the ſaid day and Place, to give 
evidence in the premiſſes . 
The conſtable having . the defend | 
er in obedience to the deliverance, he muſt re- 
turn his execution, which he -ought to write 
upon the back of the information, thus: © Up- . 
on the - - = day of - = = =, I, D. Tuſtice-of-. 
| peace conſtable, in virtue of the within delive- 
rance or interlocutor of the Juſtices, paſſed and 
lawfully ſummoned, warned and charged, the 
within, named: and deſigned C. to compear be- 
fore his Maj eſty 8 Juſtices of the peace for the 
county of Anburgh, in the high council- 
= houſe of Edinburgh, or where they | hall happen 
W to fit for the time, upon the = - day f 
inſtant, berween the e 
in the afternoon, to anſwer to the within infor- 
mation. This I did, by delivering a juſt copy of 
the ſaid information, interlocutor of che Juſti- _ 
_ with a-copy of. * thereto „ 
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10 me tion” 8 E called in court, 
and in che event of the defender $/Hot compear- 


5 "oy { (Although called by -a conſtable from the 


"ge , the Juſtices) will a cr the following 
interlocutor: . The defender called and abſent, 
the Juſtices hold the defender às confeſſed; and 
therefore forfeit the ſpirits and caſks within 
mentioned; and ordain the fame to be rouped 
and fold, and the price thereof to be applied as 
_ thelawdirects, deducing a fifth part for the char- 
ges of court, after allowance for the expenc of 
ſeizure: but modify the penalty libelled of 
treble value, to half a crown of fine, and Half 
à crown of charge sof court; and decern 27 9 | 


, the * ter e thereof, e 
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; 2 ” LEHOsE 3 tan or ae h Ainare, 


N the laws and acts of parliament, liable 
to government in certain duties for what they 


25 ſo tan or dreſs; and up an the Pert e falling 


to pay ſuch duties, it is incumbent on the of- 
9 of exciſe in * bounds * theſe tan- 
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which 1 18.2 ) _ LS, 
. REMEMBERED, That upon $3 
16 n= ay of - - = in the year 
of the reign of our Sovereign Lord George 
the Third, 4. officer of exciſe, who, as well 
for our ſaid Sovereign Lord che King as for 
himſelf, came in perſon before his Majeſty's 
Juſtices of the Peace for the ſhire of Edin- 
burgh, and then and there gave the ſaid Ju- 
tices to underſtand and be informed, That 
the ſeveral perſons underwritten, being tan= 
ners, tawers, or dreſſers of hides or ſkins, in- 
babiting within the limits and juriſdiction of | 
the faid Juſtices, that is to ſay within the ſaid = 
ſhire of Edinburgh, between the fixth day of | 
January and the be} er Boar day of February } 
both laſt paſt, have tanned, tawed, or drefled 
ſeveral hides or ſkins, or pieces of hides or 
ſkins, and have not paid the duties due for the 
fame, as by the laws and ſtatutes charging the 
ſaid duties they are required and appointed to 
do, which is contrary to the form of che ſta- 
tute in ſuch caſe made and provided: and 
therefore, the judgment of the aid Juſtices, or 
any two of them, is herein humbly prayed 
againſt the ſaid ſeveral perſons underwritten, 
for the forfeiture of double duty, as in and by 
_ the faid ſtatute is directed and appointed; v2z. 
B. tanner in Edinburgh, the ſum of- 
5 eee ee D. tanner 
21 ak. > oe, 
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5 770 ad 215 e there, | 
boy Ar calling” the action in court, nd" 1 
os vs the defender's not compearing (rough h 
by a ebnſtable from the bar), the juſtices 
3 wit Promote an interlocutor in the following 
terms: The defenders called and abſent, 
che Juſtices Hold them as confeſſed, and decern 
againſt them for the double duty conditionally 
for fourteen days; but in caſe they pay the 
fingle duty, with one ſhilling per pound of 
charges, within the foreſaid time, chen al- 
ſdoilzie chem from che 5 Sera 4 * 
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terms of law, have a ſtill which muſt con 
n at leaſt one hundred gallons; and upon 
any diſtiller's keeping à ſtill which holds a lef- 
ſer quantity, they are liable in a penalty. In 
3 to recover chis penalty, it is a ; 
\theexciſc-officer to commence à ſuit at his : 
inflttice/ofors the juſtices againſt thoſe tranſ- 
greſſing, by giving in an inen at his in- | 
ſtance againſt them to'the god of which | 
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E IT REMEMBERED, That upon the 
FR = >= = day.of - - = in the - =» = year of our 
Sovereign Lord George the Third, 4, officer of 
exciſe, Who as well for our ſaid Sovereign Lord | 
the King as for himſelf in this ſuit, came in 
perſon before his Majeſty's Juſtices of the peace 
for the county of Edinburgh, and then and 
chere gave the ſaid juſtices to underſtand and 
be informed, That the perſons after- mentioned, 
being common diſtillers for ſale within the ju+ 
riſdiction of the juſtices, between the firſt day 
of January laſt paſt and the date hereof, bad 
each of them in their reſpective cuſtody, and 
poſſeſſion, a ſtill which did not contain at the 
leaſt one hundred gallons, contrary to the form 
of the ſtatute, whereby they have each of them 
reſpectively forfeited the ſum of one hundred 
pounds Sterling money, viz. B. reſidenter in 
Leith, C. reſidenter there, and D. refidenter 
there; and thereupon che Hic A. as well for his 
ſaid Majeſty as himſelf, humbly prays, That 
warrant may be granted for ſummoning all the 
ſaid perſons to compear before a quorum of the 
ſaid Juſtices of the Peace in the high council- 
= houſe of Edinburgh, upon the - - day of 
WW - - - - inſtant, between the hours of three and 
door! in the afternoon, to anſwer the premiſſes; 
as alſo for ſummoning witneſſes to be adduced 
as evidences for proving the ſame: and, upon 
IF ſuch proof made, that the judgment of the faid 
= juſtices, or any two of them, may paſs againſt 
che ſaid perſons for the forfeiture of che ſaid 
= . ongirndred pounds each; and that the ſaid 4. 
TEST may 
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bon the informatie ing eee 
1 er more of the fuſites they wall - 
Warrant for ſummoning the delinquentsy pur} T 
upon} an” execution of” ſervice being returned 
againſt them; and the defenders failing to com- 
Dear (alchough called by a eonſtable from the 
ar,) the Juſtices will pronounce the following 


Dar 
. Interlocutor:/ © The defenders called and ab- 


ſent, the Juſtices hold the defenders B. C. and 
Di as confefled ; but modify the penalties Hbel- 
led againſt each of them to two pounds ten ſhil- 
lings Sterling money of fine, and two pounds 
ten thillings' Sterling of charges of court, and 
agal aft. bas 7 1 chere. Jt: 
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. : ; 1 ſtarch; are by law liable to goverment in 
dertain duties; and upon their failing to pay 


the ſame; it is incumbent upon the officer of 
- exciſe, in the bounds wherein ſuch perſons 
reſide, to commence a ſuit againſt them for 
payment thereof. In order to this, he ought 
- to” give in an r at his inſtance 

| againſt 
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BE. iT REMEMBERED, That upon Bw 
= day of- in the - - - year of 

the reign of our Sovereign Lord King George 

the Third, A. officer of exciſe, who, as well or 
our ſaid Sovereign Lord the King as for him- 
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ſelf in this ſuit, came in perſon before his Ma- 


jeſty's Juſtices of the Peace for the ſhire of E- 
dinburgh, and then and there gave the ſaid 
juſtices to underſtand and be informed, That 
the ſeveral perſons under-written, being chan- 
dlers or makers of candles, makers or ſtampers 


of pa paper, alſo ſoap-boilers, and makers of 


ſtarch, inhabiting within the limits and juriſ- 
dictions of the ſaid Juſtices, that is to ſay with- 
in the faid ſhire of Edinburgh, between the 
| ſixth day of January and fixth day of Februa- 
'ry, both laſt paſt, have made ſeveral quantities 
of candles, and made and ſtamped ſeveral 

uantities of paper, and made ſeveral quan- 
tities of ſoap, alſo ſeveral quantities of ſtarch, 
and have not paid the duties due for the fie, 


as by the laws and ſtatutes relating to the ſaid 


duties they are required and appointed to do; 
which is contrary to the form of the ſtatute in 
ſuch caſe made and provided: And therefore, 
che judgment of the ſaid Juſtices, or any two. of 


them, is herein humbly. prayed againſt the ſaid 


ſeveral perſons under- written, for the forfei- 
ture of double duty, as in and by the ſaid 
ſtatute is directed and appointed; wiz. B. 


eee — ſum of - - - -; C. 
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nen painter there, the ſum of - - - E. 94 
f | the ſum of 78 E. furch 
maker there, che ſum of pions hg 9285 / 
Upon the information's being laid before 
two or. more of the juſtices, they will; grant 
warrant for ſummoning the delinquents; and 
an execution of ſervice being returned 
againſt them, and the defenders failing to com- 
pear (although called by a conſtable from the 
2 the juſtices will pronounce the following 
interlocutor: The defenders called and ab- 
ſent, the Juſtices hold the abſent defenders 
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| as confeſſed; and 1 againſt them for the 
i doubly duty, conditional gy fourteen days: 
f but in caſe they pay _ gle duty, with one 
1 ſhilling per pound of charges, within the fore- 
bi "Iau ae: chen afloalzic them from TR PF] 
[7 GY! * i 1 
WW N 

l Aa 6 

\ if cad Hen 

| * 11 
. 


— — —_— 


1 Go a _— 
q — 
ws 
= — pages 
— — 
E — 
On — 


bb THE SEVENTH. 


* F 


JUDICIAL PROCEEDINGS. 


BEFORE, 
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[The Banox Con. king 


nt of Fane Coopre, 


ES 


A v ING'in 10 foregoing be treated 
of the form of judicial proceedings before 
the High Court of Admiralty, Supreme 
Conſiſtorial — 25 Sheriff, Bailie, Dean-of-Guild 
and Juſtice-of-Peacg Courts, it now remains, in 
order to make the work complete, to treat of 
Baron Courts, and in what manner proceſſes 
ought there to be conducted. - 

A baron is one who holds his lands either erec- 
ted, or at leaſt confirmed, by the king in liberam 
baronium: and ſuch baron ety had a certain 
juriſdiction; both civil and criminal, which he 
might have exerciſed either in his own perſon, or 
by his bailie ; but where he himſelf was a party, 


he could not judge! in perſon. In civil ag 
C 
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mig chave judged.in queſtions of debt with- 
In che barony, and in moſt of the poſſeſſory 
actions. He Je had alſo a power of police, by 
| * be. could, fix reaſonable prices on work, 
| 3-.and he was competent to every queſtion 
.— — for. making his own. rents. effectual. 
His criminal zarsen extended, antiently, to 
all crimes except treaſon and the four pleas of 
the crown: but now, by act Geo. II. c. 43. 
No heritor or proprietor of lands, erected 
into a barony, or granted with other lower 
juriſdiction, ſhall, from and after the 2 5th of 
March 1748, exerciſe or enjoy any juriſdiction 
whatever in capital caſes; and no baron, or 
other heritor infeft cum curiit, ſhall 88 
or enjoy juriſdiction in any ci inal cauſe 
whatever, other than aſſaults, atteries, and 
ſmaller crimes, for which the puniſhment to 
be inflicted ſhall only be a fine not exceed 
twenty ſhillings Sterling, or ſetting the del; 
quent in the ſtocks for a time not exceeding | 
three hours in the day-time; the fine to be le- 
vied by diſtreſs, or e the goods of the 
delinquent; and, in default 5 ſuch diſtreſs, by 
impriſonment of his or her perſon, for any time 
not exceeding the ſpace of one month. As to 
-aivil jurifdiction, it ſhall not, after the fad 25th 
March, be lawful or competent for any; baron 
toy heritor to judge in any. cauſe where the 
debt or damages ſhall exceed. the ſum of Forty 
ſhillings Sterling, other than recovering rom 
the vallals, tenants, or poſſeſſors, their rents, 
| ae . e or fery 
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Ahle ot preſtable to their mills ; and, in all other 

<& 1 it ſhall not be lawful for fuch courts 
idge in caſes of higher value than the fum 
| 5 reſad, by virtue of any prorogatiom of the 
: Juriſdiction, or conſent of the parties litigane.”* 
"A baron may employ any perſon he pleaſes 
to be his bailie or depute; and upon appointing | 
a bailie, he muſt give him a een 'of 
Which che following is a ſtyle. 
I, A. Eq; of B. heritable propilenis of che 
lands and barony after- mentioned, do hereby 
conſtitute and appoint C. to be my baron- bailie 
over my ſaid lands, lordſhip, and barony of B.; 
comprehending therein the lands of (Here name 
the principal lands comprebended in the barony), 
all lying within the pariſhes of === - and 
- = - and ſheriffdom of with full 
power to the ſaid C. to call, begin, fence, hold, 
and continue baron-courts- as oft as he ſhall 
think expedient, either for inbringing and col- 
lecting the rents, feu- duties, and others due to 
me, forth of che ſaid lands, lordſhip, and ba- 
rony; or for puniſhing any crimes committed 
80 the ound thereof, and determining any 
es or differences falling out among 
e of the ſame; and to appaint clerks, 
officers, and all other neceſſary mem- 
e and to cauſe call ſuits, fine and 
1 Ammerciate abſents, puniſh” tranſgreſſors, and 

. Ppoind and diſtrain for not payment of the ſaid 
rents, and other profits and duties, or fines or 
Ae ee and to uſe and do all other 
Ats _ Sg which any other 1 — 
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wende for which reaſon extracts of their, c 

erees are not effectual: but the principal « 

| —— judgments vf the coure muſt be pro- 
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ae emer — — tay uh hoe doch 


ſhares thereof as 1 ſhall think fit to allow to 


„ faicl bailie, and the clerk and fiſcal, for 


| an we; and reſerving alſo, 
power and Kberey to me to mitigate ſuch pu- 


jars meme and modify ſuch fines, as 1 ſhall 


judge unreaſonable: Declaring, That this com- 


: miſſion of bailiary ſhall continue in full force 


until the ſame be recalled by me. ' Conſenting 
to the regiſtration hereof in the books of coun- 
eil and ſeſſion, or others be therein | to 
remain for preſervation, . 

The - who receives a une to 


| be a baron-bailie, muſt, before exerciſing the 


office, take vaths to the government, in 
terms of che aforeſaid ſtatute 20th Geo. II.: 
i nalified” Himſelf, he may appoint 
erk, who ought regularly to be a 
notary-public;, as alſo, r TY e 
aud other members of cott. | 
Baron courts cannot be | deemed courts of 


icetl in iqueſtions/roncerning the ſame before 
other courts; 2 in appenls to the nn ren 


der in ſuſpenſion or reduction of their decrees ng 


before the court of {effion, and in advocati 
c. — The old act ud, . 75. regt RAS "that 


cCirations before baron-courts mould have che 
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rations, verified by the officer on dach, are fuf- 
tained. Thus, immemorial. cuſtocn bas privi- 
leged their erroneous aroceedings 
2 I, Tug 4; 4 2 bl. Dim: i | 
Though a reer acer may poind i in — 
of a precept of poinding upon the decree of a 
baron, yet letters of horning are not c 
on a baron's decree, unleſs the ſheriff's autho- 
rity is firſt interpoſed thereon; which is done 
of courſe when applied for, and makes it in 
effect a decree of the ſheriff. Such decree may 
with propriety be called a decree conform, be- 
cauſe it is as it were a tranſcript af the baron's 
decree, with che Nn 8 warrant . it in 
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tor to another reſiding therein, for a ſum 
of money within 40 8. Sterling, he muſt, in 
90185 to operate payment, bring a proceſs be- 

e the baron -Bailie againſt his debtor ; of 
which the following is a oy WA: IH, | 

Complains D. upon and againſt E. That 
che faid defender is juſtly addebted, reſting, and 
owing, to the complainer the ſum of one pound 
Na . oy HIDE Sterling money, 
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1rniſhec * band delivered, by che 
| to him within cheſt three rs as 
per account. produced: Which ſum he refuſes 
to pay unleſs compelled. Therefore the ſaid 
defender ought and fhiould be decerned and 
dained, to make payment to the complainer af 
| 115 foreſaid ſum of one pound fourteen ſhil- 
ngs and ſixpence Sterling money, together 
a fifth part more of expences of plea.” 
5 : e baron officer who ſummons the defend- 
er before the baron- court, ought regularly to 
deliver to the defender perſonally, or leave wich- 
in his dwelling-houſe, a written copy of cita- 
tion; but practice has eſtabliſhed a cuſtom, 
that che officer cites the defender by antima- 
ting the citation to him verbally. If the cita- 
tion was given by the officer to the defender in 
writing, his exegution of citation will be of 
- this form: * Upon the - - - - day of = - = >, 
IJ, . baran-officer of the barony of B. lawful- 
I ſummoned, warned and charged, E. to ap- 
. pear in the ſaid baron- court, held at B. upon 
che day of = = = =, to anſwer at the in- 
ſtance of the laid D, purſuer, in the Hour of 
cauſe; with cert! cation to him, as effeirs. This 
T did, by delivering to che aid E, pero Ily 
OT. within the lands of che ſald ba- 
. A Juſt copy of citation; arid I made eer- 
diffcation before Thel witneſſes, G G. and H. re- 
85 in ſald barony, A witneſſes thereto.” I 
If che citation was not perional, But left 
by the 6fficer at the defender's dwelhng-houſe, 
_...the — cution' muſt corichide as follows : 88 ** 
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I did by leaving a j 8998 12 8 
defender 8 e e by delivering the 
fame to his wife, (ſon, daughter, or ſervant), 
within his dwelling-houſe, becauſe 1 coul not 
apprehend him perſonally, &c. But, 
If the defender Was 252 ſummoned ae 
bally, the officer's execution mult conclude” as 
follows: © This I did by ſummoning the {ſaid 
E. perſonally a pprehended within the lands of 
the ſaĩd barony, &c. But it is cuſtomary in 
this laſt. caſe, if the defender does not appear 
in virtue of the citation, for the execution to 
be verified by the officer upon oath, which oach 
muſt be ſigned by him and the baron - beiße 3 
upon the back of a execution. 
When the court is met, it is uſual, before 
- proceeding. to buſineſs, to fence the fame by the 
ſergeant or baron-officers in this manner, viz. 
defend and forbid, in his Majeſty's name 
and authority, and in name and authority of - 
of B. 150 C. his baron- bailie, that no 
fon ra Pei upon them without leave a ed 
and given, or otherwiſe trouble or moleſt this 
court, under the pains of law. -Gop ſave the 
King. The officer calls the parties; and the 
purfuer gives in his claim, in writing, together 
with the execution againſt the defender, and - 
writings founded upon, if any be. | | 
Upon the claim or copy — 85 prodeced as 
aforeſaid, the clerk ought to title the court; that 
18 to lay, to write the place, date, and nie iof 
the judge thus: Tos At B. the - - - - = day of 


mee „ in preſence of G. Wrong heine com- 
peared 


LACS * Ne 8 
3 : * Ae > A 
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: pared D. purſuer, and produced ¶ Here mari the 
_ "who V and craved decreet; the de- 
1 — called from the bar, and not compear- 
ing, che purſuer era ved decreet. Upon which, 
tze bailie will hold the defender as confeſſed; 3 
and decèrn for the foreſaid ſum of one pound 
fourtcen ſhillings and fixpence Sterling, with a 
Rich part more of expences of plea. 
la caſe the defender eee ee che 
53 debt, he ſhould be made to ſign his confeſſion 
i he can write; ail then the ſtyle of the inter 
pers Age be, The defender appearing and 
g the debt, decerns,. &c.” as above. 
vo If the defender compears, and if the purſuer 
| ſhall refer his libel to oath, he muſt do it by a. 
reference upon the back of the libel; and then 
the ſtyle of the interlocutor will be, Hav | 
conſidered the libel, and the defender's Kar 
thereon, finds the libel thereby: proven, finds 
the defender able for hand ums . 8 
decerns. „ 
e ety, dhe belle, upon ap- 
plication of either or both parties, will allow a 
proof, and fix a time for taking the ſame, and 
. x\colintday for reporting thercof f 
In taking the proof after the witneſſes. is : 
fworn, he muſt be purged: that is, muſt be 
| aſked upon oath, If he has any malice at either 
of the parties; if any perſon has counſelled him 
what to ſay; if he has got any gaod deed for 
what he ſhall ſay; and he muſt bi he our. 
old he is, and whether married. ef 271 1 
*'Then the facts to be Ed are ta be. al ed. 


7 
. eee "ay N 


n 9 
„„ 
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= him by the judge as be ſhall think fit or ne 


ceſſary to be aſked; and his oath muſt. be taken 
down by the clerk, viz. I, witneſs, aged = >=, 
married (or unmarried), ſolemnly worn, pur- 
ged, and interrogate for the purſuer, (or defend- 
er, as the caſe may be), depones, &c.“ The 
oath muſt be ſigned by the witneſs Genes 
wen and by the baile. 
If upon a citation the defender appears in * 
HED thereto, and the purſuer fails to compear 
and call his claim; the defender, upon his re- 
preſenting the matter to the baron- bailie, and 
lacing the copy of citation, will obtain an 
abſolvitor from the inſtance in chis form: 
* Admit proteſtation againſt the purſuer D. 
for not inſiſting; aſſoilzie from the inſtance; 
and modify one * hilkag Sterling money to be 
paid by che * to che ene ne, 
R 5 


5 
7 * T L * u. : F2 FR 
of Petition 1 1 at ad inflace | 
l „ e e 


I 3 22 * 
r 3&5 ; 


Tu ae le 18 WET * 
his rack-duty, not 4 the tenant's per- 


tonal obligation expreſſed in the tack, Ba. 2 
real right in the fruits of the ground, and in 
the cattle 0 upon it, which. is Sled go 
1 The corns, Kc. are 3 


for 
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for pe rent whereof they are the crop. 
If the heritor or maſter: either faſpedts the te- 
nant's cireumſtances or his management, ke 
may by ſequeſtration make his right, which 
was before general upon the whole, ſpecial 
upon every individual; and if he fees it ne- 
ceſſary, he may afterwards roup the ſame, and 
apply the ptoduce towards payment of the tack- 
duty. To do chis, he muſt 12 by petition as 
follows: 1 
Vnto the gl Baron Bailie of the 
Barouy: of B. The PETITION of A. of B. Eſq; 
humbly ſheweth, That by tack dated the - 
day of- = -, entered into betwixt the peti- 
tioner upon the one part, and E. upon the other 
part, the petitioner thereby ſet to the ſaid E. 
and his * (ſecluding his aſſignees and ſub- 
tenants), all and haill the room and farm of K. 
being part of the eſtate of B.; and that for the 
ſpace of nineteen years from and aſter the term 
of Whitſunday 1775, which is thereby decla- 
red to be the ſaid E. his entry to the ſaid lands: 
and upon the other part, the ſaid E. bound and 
obliged him, his heirs and ſugceſſors, to make 
payment to the petitioner of the 5 of ten 
pounds Sterling money, of. rent or tack-dury ; ; 
and that at two terms in the year, Martinmas 
and Whitſunday, by” equal portions,” commen= 
cing the firſt term's tack- duty at Martinmas 

1775, for the half year immediately preceding, 
and ſo forth yearly and termly thereafter du- 
ring the currency of che tack, as the ſaid tack 


in itſelf produced more — bears. That _ 


1. 5 HE pakox court. 4¹¹ 


ſaid E. beſides arrears, is reſting the ſum of ten 
pounds Sterling, as the current year's rent from 
Whitſunday laſt 1778 to Whitſunday next 
1779: And as the petitioner is informed that 
the ſaid E. is in bad circumſtances, and is car- 
rying his cattle and others off the ground which 
are ſubject to the petitioner's hypothec ; neceſ- 


ſary therefore it is, that warrant be granted as 


follows. May it therefore pleaſe your Honour 
to grant warrant to your clerk to repair to 
the foreſaid lands, and to inventory, ſequeſtrate, 
and roup as much of the corns, cattle, labour- 
ing utenſils, and others upon the ſaid farm, as 
wil completely ſatisfy and pay the petitioner 
the current year's rent and expences of ſe- 


G neſtration and roup. According to juſtice; 


Signed) 4.“ This petition being preſented 
0 the baron-bailie, he will grant warrant for 


ſequeſtration; but before granting warrant to 


roup, he ſhould regularly 'ordain the petition 
and interlocutor to be ſerved upon the tenant, 
and lim to give in his anſwers thereto! upon 
ſuch. imducie as to the baron ne mall ſeem 


n 


proper. 1 

The ba acer On? to deliver to e 
nant. perſonally, or leave for him at his dwells 
ing-houſe, a copy of che petition and warrant, 


W and liſt of goods ſequeſtrated in virtue thereof; 


as alſo a copy ought to be affixed upon che mar- 
ket-crols of the barony or heritor's gate: and 
upon the officer's returning his execution, and 
in Cafe the, tenant does not ns pe or 3 


wes = « 4 IS *. nl r — 2 Y — — 
* * r E 3 —_—— — r 
* Fer * — — — _ — — mo — A — 
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| ſhould not be granted, the petitioner, or his fac- 
tor or doer, upon moving the cauſe in court, 
muſt crave the bailie to admit proteſtation a- 
gainſt the tenant for not anſwering the petition, 
| and that he would grant warrant to roup; which 
5 1 85 des” mY N n | 


| 155 85 11 TLE. Tv. iv; 7 
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1 2 tenant has run in arrears of rent or 
- tack-duty to his landlord or maſter, the 
tandlord may ſue the tenant before his own 
court for payment; and upon his obtaining 
decree of the baron-bailie, with a precept of 
poinding thereto ſubjoined, the beritor may o- 
perate his payment, by cauſing execute a Point 
ing againſt the tenant. | 
.” Poinding 3s that diligence by | which the pro- 
erty of moveable ſubjects is rouriiibenad dire- 
to the creditor who uſes the diligence. The 
, fame, at the inſtance of a maſter againſt his te- 
| nant for arrears of rent, is executed without welt 
previous charge, in terms of the act 1669, c. 4. 
2 enacts, That it ſhall not be lawful to 
* poind moveables upon regiſtrated bonds, or 


* firſt charged, and the days of the charge ex- 
, pired ; with certification, that poinding o- 
therwiſe uſed ſhall be null, and the poinders 
he thall be: puniſhed. _ * "gun 1. 
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— ſpuilziers ; bur prejudice always of any de- 


“ crees recovered at the inſtance of heritors a- 
4 gainſt their tenants in their | own-/ courts; 
4 whereupon it ſhall be lawful to them to uſe 
„ poinding as formerty.”! ;-:: I 
This ancient right, reſerved entire to 10 ke 
ritors, probably proceeded upon the preſump- 
tion, that a landlord would not, without the moſt 
urgent neceſſity, break his tenant's credit, and 
lay his own grounds waſte; and, in conſequence 


= this reſervation, barons may, by the preſent 
law, poind their tenants for the arrears of rent, 


| fixed by decree, not only without an antece- 
dent charge, but even nfanter after pronoun- 
cing the decree, without waiting the expiration 
of the days. which are ordinarily indulged to 


debtors when a charge is given them upon a 


decree. The decree of the baron- bailie is exe- 
cuted in this manner, viz. The officer within 
the bounds of the baron's juriſdiction, goes, 
with ſuch afliſtance as is neceſſary, to the place 


where the goods of the debtor lie; and he may 


either proceed to the poinding there, or may 
ME the goods or ſamples to the place appoint- 
or poinding in the barony. Then having 
re the goods together, and expoſed them 
to public view, he muſt read the precept of 
poinding. Thereafter, the officer muſt appoint 
two impartial and unſuſpected perſons, againſt 
whom. the debtor can inſtruc no juſt excep- 
tion, to compriſe the goods; and to theſe, the 


| officer muſt adminiſter the oath of fidelity, 


THEN" the officer having made choice of the 
LAWS: goods 


mT 


— and to WOE? them there. If there 
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_= 


aiſed to the extent of the debt 


| b- d ſheriff foe that is, one twentieth- part more), 
the compriſers put a value thereupon, to the 


beſt of their ſkill. The officer then makes inti- 
mation by three public oyeſſes, and declares the 
e of the goods: and thereafter he makes of- 


pric 
fer back of the goods three ſeveral times to the 
debtor, or to any perſon in his name who will 


pay the price to which the goods are appraiſed; 
with certification, that, if ſuch prices are not 


paid, he will deliver the goods appraiſed to the 


creditor in ſatisfaction of the debt. And ac- 
cordingly, if the price of the goods is not paid 
as aforeſaid, and if no third party appear to 
claim the goods as his property, the officer may 
deliver them over to the creditor, or any having 


his warrant, (which is ſufficiently inſtructed 
by having the precept of poinding), for pay- 


ment of the debt in whole or in part, to be diſ- 
poſed of as his own goods at pleaſure. If the 


debtor offer payment before the poinding be 


completed, time muſt be given for counting 
over the money and writing the diſcharge. If 
any third party ſhall appear during the poind- 


ing, and make oath (which oath the officer 


may adminiſter) that the goods are . proper- 


ty, they are not to be poinded. 


In ſome baronies, it is the Fuste. inſtead of 


*1 poinding the goads in the place where they are 
found, to carry them, or ſamples of them, to the 


market=croſs of the barony; or to the maſter's 
gate, or to ſome other place appointed for 


18 
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18 time, this is more eligible, becauſe it is more 1 
public; and a note of the goods carried away 
ſhould de left on che ground, ſubſcribed dy the ; 


officer. 
If the woods . be redeemed by pay= 


ment of part of the debt, they may juſt -be 


5 poinded over again for the remainder. | + 
> notary be preſent 'at the poinding, 


(which is generally the caſe), inſtruments ought 
to be taken in his hands n the goody ane e. 


fully poinded. 
If the goods poinded by corns in the ſtraw, 
they are poinded ſymbolically by rips or par- 


cels, which are drawn from the ſtacks; and 


{worn corn-caſters ſhould be employed to caſt. 
and threſh them out to the proof; and either 
party ought to be allowed to ſee them calls 
threſhed, and meaſured. . 

After the poinding 18 completed, "the aller 
| ought. to give the debtor a copy of the warrant 
of poinding and execution thereof; ſigned by 


him, in order to be an inſtruction of che 1 | 
ment of the debt. 


No plough-flaves, wann or e 
ments of tillage, could by the Roman law 
be ſubjected to any right by which credi- 
tors might carry them off, leſt the culture 
of lands ſhould ſuffer.” This law 1s, with 
ſome reſtrictions, made ours by 1503, c. 98. 
which prohibits all officers of the law to poind 
horſes, oxen, or other goods pertaining to the 
plough, at the time of labouring the ground, 
"WIRE the debtor hath — moveables that 

may 


— 


i 
zF 
. 
i 
it 
ul 
: 
4 
fy 


— — —— — - = 


8 - 65»—dſd . Inn 
- "FR Le SERS — — 5 
—U—U— — —ẽ — — ̃ ——— — 
8 


— 


1 
| 
4 
oh 
1 


i 
j 
N 
0 
1 
| 
if 
UE | 
4 
z | 
"> 
1 
«1 
i 
=_ ! 
| 
oy 
3 
N 
3 
$ | 
0 *; 
4 { 
. 
+ 51 
E 
i, 4 . 
4 9 
23 * 
"1 q 
. 
+, 
wy | 
\ ' 
\ tx 
7 «4 
| 7 
12 
[ 
5 
1 


„ | PROCEEDINGS: BEFORE Box: VIL. 


may be poinded; 2 and which law was E 
added, that tenants by being ſtripped of the 
inſtruments of tillage, might not be brought 
under the necefliry of Terang their farms lie 
waſte. 

e letters 4 caption, which is a 45 
gence merely perſonal, may be executed at any 
time of the day or night; yet where the exe- 
cution imports the transference either of pro- 
perty or of poſſeſſion, as in poinding, it muſt 
be gone about between ſun and ſun. 7th Fe- 
bruary 1628, h 11th February 1675, 
Doug "IRE OK 

When the officer has execute his poinding ac- 

cording to law, he ought to deliver to his em- 
ployer an execution of poinding; of which ex- 
ecution the following is a ſtyle. Upon the 
- = - - day of- years, I, F. baron-officer - 
of the barony of B. by virtue of a precept of 

g, dated the - - day of 1778, 
at the inſtance of A. of B. Eſq; againſt E. paſ- 


— the GId'F, lying in 


the ſaid barony, as alfo to his ſtable and ſtack- 
yard, and from thence I carried the goods af- 
ter- mentioned to the ordinary place of poind- 
ing in the barony: where, after crying of three 
ſeveral oyeſſes, open proclamation, and public 
reading of the ſaid precept, I apprehended the 
goods and gear after-mentioned, pertaining and 
belonging to the ſaid E. Ihprimis, two ſtacks 
oats, two ſtacks hay, two horſes, one table, and 
fix chairs; and then and there, after expoſing | 


" deſtial, and * of the corn and hay, 1 
. 


% 
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adduced L. and A. to be appraiſers, to whom 
I adminiſtered the oath. of fidelity: and they 
having ſworn the {aid oath, and taken inſpec- 
tion of the goods and ſamples, valued the ſame 
at the prices after- mentioned; to wit, each boll 
of the ſaid oats, with the fodder, to = = and 
each ſtone of the ſaid hay, to - - - -; two horſes, 
to- = =; the table and chairs, to —— = =, And 
1 made three ſeveral times offer back again of 
the ſaid goods to the ſaid E. or to any perſon 
in his name who would compear and make 
payment to the {aid A. of B. of the particular 
ſums to which the ſame were compriſed; and 
in regard none compeared for that effect, or to 


pretend right to the ſaid-goods, I, by virtue f 


the ſaid warrant of poinding, adjudged, de- 
cerned, and declared, the ſame to pertain 
belong to the ſaid 4. of B. and delivered the 
ſame to N. as procurator for him, in manner 
following, to wit, the ſaid horſes by the ear, 
and the ſaid corn by rips, and pieces of each 
kind of ſymbols for the whole, as uſe is; and 
that in payment and ſatisfaction (or in part- 
a e of the debt contained in the warrant 
of poinding, with my ſheriff- fee correſponding 
thereto; which ſheriff-fee, in reſpect the ſaid 
A. of B. has made ſatisfaction to me for the 
ſame, I hereby aſſign and diſpone to him for 
ever, whereupon the ſaid N. as procurator for 
the ſaid 4. of B. aſked and took inſtruments in 
the hands of 0. notary- public. This I did, con- 
form to the ſaid warrant of poinding in all 
points, before theſe witneſſes F. and S. Ben | 
10289 Tnere- 
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thereafter, upon the = = —— day of and 
Fear foxelaid: I the ſaid officer went back to the 
taxd corn- yard or houſe, in order to caſt the ſaid 
ſtacks of oats, and weigh the ſaid hay: and 
there I adduced and deſigned K. to be caſter, 
_threſher,- dighter, and meaſurer, of the faid 
corns, or weighter of the ſaid hay; to whom I 
eiten the oath of fidelity; and who ha- 
ving accordingly taken the ſaid oath, and the 
corns being caſt to the proof, threſhed, dight- 
ed, and meaſured, and the ſaid hay and other 
goods being weighed, the ſame did extend and 
amount to the particular quantities after-men- 
tioned, to wit, tc. All which goods above- 
written amount in money, at the particular 
prices and avails above-mentioned, to the ſum 


all of = = = And l left upon the ground where 
mal the ſaid goods were poinded, an exact note and 
ns liſt of the ſame, and prices thereof; and for the 
i} more verification of this my execution, I, and 
oy the notary-public, and the ack witneſſes, 
43 ben theſe preſents.” 
|, The preſence of a notary-public i is not abſo- 
1 lutely neceſſary at poinding: but it is ſafeſt, and 
1 it is almoſt always 3 caſe, on account of the 
Hy ' ignorance and want of {kill of the officer who . 
{| 1 _ executes the poinding ; and from the notary's 
|| inſtrument, the execution of poinding: 3 18 eaſieſt 
. made up. 
| 4 In caſe the aflicer c cannot get — to . 
#7 


houſe of the debtor or other poſſeſſions, he 
muſt return an execution in the following man- 
ner. Upon che day of, I, F. 

bY. a | officer 
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oflicer of the barony! of B. by, Artus of and | 


command of a petite PoInN« | | 
— day of -'—= -/ raiſed at the inſtance of 


A-Efq;'of B. againſt E. paſſed, with a notary, ap- 


ers, and witneſſes, and x procurator for the 
| aid 4. to the dwelling - houſe, ſtack-yard, &c. 
poſſeſſed by the {aid E. to have poinded* the ef- 
fects therein belonging to the ſaid E. for pay- 
ment to the faid 4. ¶ Here narrate the grounds of 
debt]; but could not proceed in the poinding 
by reaſon' of ſteeked and lock-faſt doors. This 
did after the form and tenor of the foreſaid 
in "nll JO! before theſe ne 70 
The bailie may, pe e grant war- 
rant for breaking open lock-faſt doors. 
All who ſtop a poinding, whether by vio- 


lead or by a claim under a collufive title, are 


liable, not only criminally, in the pains of de- 
forcement, (which is confiſcation of moveables, 

one half to the king, and the other half to the 
at whoſe inſtance” the diligence was 
raiſed); but civilly, in the value of the goods 
that might have been poinded by the creditor. 


In caſe of the officer's being deforced, he 


ought tò return an execution of deforcement to 
his employer; of which the following! is a ſtyle: 

Upon the's'- day of - - 1778 years, 
by virtue of a precept of poinding, dated the 
day of at the inſtance of 4. 
Eſq; of B. againſt E. for payment to the ſaid A. 
of the fums I Here narrate the ſums and ground of 
5 ps I,. F. baron- officer, 1 with a notary- 
„ public, 
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as rator fbr the ſaid A. Efq; — 2 
the appraiſers ai-tmed, to an houſe in; 
and having the ſaidꝭ precept or Warrant in ay 
hand, and after my crying of three ſeveral 
oyeſſes, making open proclamation, and public 
reading of ſaid warrant, in his Majeſty's name 
| and authority, 1T-apprehended and poinded a 
parcel of belonging to the ſaid E. and 
I made choice of L. and M. to be appraiſers, to 
whom I did adminiſter the bath of fidelity: 
who, having ſworn the ſaid oath, took upon 
them the ſaid office; and having inſpected the 
faid - - - =, and conſidered he value thereof, 
did both agree in valuing and appraifing the 
ſame to the ſum of- Sterling money; 
then, compeared S. and with violence pulled 
out of my hands one of the ſaid - [ Here 
narrate tlie particular acts and the. expreſſions ſed 
the dgforcer, and the anſwer given by the 
Peinder, & c.]. And therefore the ſaid M procu- 
rator and. atturney foreſaid, proteſted, That the 
aid. S. was guilty: of a deforceinent, and ſhould 
| be/liable to the ſaid A. Eſq; of B. not only in 
the pains of law, but for the value of the ſaid 
dern and for pa yment of the ſums of money 
aforeſaid; and for all damages and etpences; 
and: therenpon the ſaid N. as procurator and at- 
torney fbreſaid, and I the ſaid: officer, aſked 
and took inſtruments in the hands of ©; notary- 
ublic. Theſe things were ſo done betwixt the 
of three and four in the afternoon of the 
deres and ons aforeſaid, In * 


dg nee 


— 


li 
1 
* 
U 
[ 
| * 
«| : 
q 
} i 
1 ' 
_ 
4 . 
1 | 
= 6: N 
9 ö 
4 j 
1 o N 


— a. 
— 


STAT 
. — — 


0 : — = — = 0 
rr nenne = 
„5 


—f— 


CI 
a — 2 — = 23 
ya ä—N ö—yF P—ͤ— — — 


Tir. 4. THE BARON COURT. 427 


ſence of P. and 2. witneſſes ſpecially called and 
required to the premiſſes.” Which execution 
muſt be ſigned by the officer and * 
and „ preſent thereat. | 
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eme, 
Seſſion, be the great confuſion 4 
that ariſes amongſt. the creditors. of de- 4 
el perſqns, and prejudice ſuſtained by many | 
of 1 in proſecution, of their reſpective di- 
ligence againſt the executors of defunct per- 
{ons and otherwiſe, by obtaining the ſaids cre- 
ditors to be themſelves decerned executors cre- 
ditors to the defunct, to the prejudice of other | 
creditors, who, either dwelling ata far diſtance, | 
or being out of the country, or otherwiſe not | 
knowing, of. che death of their debtors, are poſt-. 
poned, and otherwiſe uſing ſudden Giligenes 
are; preferred: : in reſpect. = Ids and for 
remedy in time to come, the ſaids Lords de- 5 
abtrr clares 
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ſert in the books of Werne and to be 
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clares and ordains, That all creditors of defunct 
perſons uſing legal diligence at any time 1 


— half a year of the defunct's drath, by ci 
tion of al executors and e With 
: defuncrs s goods, or by obtaining rec 


decerned and confirmed executors-creditors, or 
by citing of any other executors- creditors con- 
firmed; "the ſaids creditors uſing any ſuch 57G 
ligence before the 'expiring of balf an year, 
ſaid is, ſhall come in puri.  paſſu.with any other 
creditors who have uſed more timely diligence, 
by obtaining themſelves decerned and confirm- 
ed executors-creditors or otherwiſe. It is al- 
ways declared, that the creditors uſing po- 
ſterior diligence {hall bear an proportional part 
of the charges waired out by the executor cre- 
ditor firſt decerned. and confirmed, before he 
have any benefit of the inventory confirm d 
and that it ſhall be lawful to the Haid creditor 
to obtain himſelf joined to che fail” office of 
executry. And ordains thir preſents to be in- 


nnen a7 Jin 


cm at the x market-croſs of Edinburgh. hen 
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man, at length heard before the Lords of Coun- 


cil and Seſſion, 1 it being queſtioned and debated 
how far, and in quantum, a pro- tutor is liable, 
by the law and practice of this kingdom, whe- 


ther for omiſſion as well as for commiſſion and 
iatromiſſion: And the ſaids Lords conſidering, 

that albeit pro-tutors be excuſable as to their 
bygone intromiſſions, in regard it was not con- 
ſtant hitherto how far they could be liable; yet 
finding it expedient, that the foreſaid queſtion 
| ſhould be determined as to the future, and the 


lieges no longer left in uncertainty thereanent, 


therefore the Lords declare, That whatſoever 
perſon or perſons ſhall, in time coming, intro- 
mit with the means and eſtate of any minor, 
and ſhall act in his affairs as pro-tutors, having 
no right of tutory or curatory eſtabliſhed in 
their perſons, they ſhall be liable as well for 
what they might have intromitted with if they 
had been tutors and curators, as for hat they 
ſhall intromit with de facto, ſicklike and in 
the ſame manner as tutors and curators are li- 
able by the law and practice of this kingdom. 
And . Lords declare, that they will obſerve 
this as an inviolable practice in time coming; 
and ordain theſe preſents to be publiſhed at the 
market - croſs of Edinburgh, and an act to be ex- 

tended hereupon, and inſert in the books of 
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| HE Lords conſidering, tha albeit, bythe 
lay, magiſtrates: of burghs are obliged to 
aäcetain in ſure Ward and firmance perſons in- 
cCiuarcexate in their tolbooths for debt; yet, hi- 
therto they have been in uſe to indulge 
ſoners to go abroad upon ſeveral oceaſions: $i m_ 
it being expedient, that, in time coming, che 
foreſaid liberty taken by the magiſtrates of 
= burghs ſhould be reſtrained, and the law duly 
| bobſerved; therefore the ſaids Lords do declare; 
That hereafter it Hall not be lawful to the ma- 
_ Siſtbates"of burghs, upon any octaſion Har- 
ſomever, without u Warrant fron his . 
privyx council, or the Lords of Seſſion, to per- 
mit any perfon incarcerate in their tolbooth for 
debt, to go out of priſon, except only in the 
12 © partys ſickn Sand extreme dan- 
ger of fe; the Garten: being always atteſted 
upon oath under the hand of 4 phyfician, chi- 
rurgeon- apothecary, or miniſter of the goſpel 
in the place, which reſtificate ſhall be recordec 


in the town court-books ; and in that caſe, 
that the magiſtrates allow the party only liber- 
ty to reſide in ſome houſe within the town 
Going *. continuance of his ſickneſs, 5 

n 


ww. Ax P E M D 1 X. has 


being always anſwerable that the party eſcape 
not, and upon his recovery to return to priſon. 
| And the Lords declare, That any magiſtrates of 
burghs who ſhall contravene the premiſſes, ſhall 
be liable in payment of the debts for which 
the rebel was incarcerate. And appoints. this 


act to be intimate to the agent for the royal 
rm, und to 192 nen in n err of A 


Tut. 


Nun IV. 
4a concerning PrrooNzns for Depr. . 


, 4th February 4. i626; 

, ＋ HERE 1 an addreſs made to the Lords 
of Council and Seſſion by the keeper of 

the tolbooth of Edinburgh, repreſenting, That 
< perſons impriſoned in the ſaid tolbooth for 
debt, upon captions, having obtained diſ⸗- 
* charges of the debt, are preſſing to be libe- 
rate, upon production of the diſcharges, 
«without a charge to ſet at liberty; which he 
< refuſes to do, albeit the ſame be uſually done 
by the keepers of other tolbooths, and parti- 
„ cularly by the jailor of the tolbooth of the 
© Canongate: And, therefore, deſiring the 
Lords would allow him the ſame privilege 
© which is aſſumed by the jailor of the Canon- 
“ gate; or otherwiſe to determine what both 
of them -ought to do herein:“ And the faids 


Lords having taken the general caſe in their 
31 con- 


n 


* 


| ſtrates of the burgh to 


«© A r 0 1 K. No W. 
conſideration, and finding that where the debt 
for which perſons are incarcerate is inconſide- 
Table; the expence of procuring a charge to ſet 
at liberty will ſometimes near equal the debt 
itſelf, the priſoners being alſo poor, and not 
able to ſatisfy the ſaide expences: Therefore, 
the ſaids Lords do Wee ee and allow the ma- 
giſtrates of burghs to ſet at liberty out of their 
tolbooths perſons impriſoned for debt by vir- 
tue of letters of caption, upon production of a 
ſufficient diſcharge of the debt, granted by the 
creditor at whoſe inſtance. they are incarcerate, 
a conſent to the debtor's liberation, and 
duly regiſtrate, if the ſum do not exceed two 
hundred merks Scots, and the priſoner be not 
arxeſted at the inſtance of other parties, the 
magiſtrates. or keeper of the tolbooth being al- 
ways careful to keep an extract of the ſaid diſ- 
N N and finds no neceſſity in this cafe of a 
charging to ſtt at liberty twice; but if the ſum 
for which the debtor. is ineareerate exceed two 
hundred merks, the Lords diſcharge the magi- 
berate-him out of pri- 
ſon without a ſuſpenſion. and N $9. ſet at 
r under Kia MONT 's ügnet. 5 85817127 
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2 anent Einen, ee why 2 
Debember 14. 16 
T H 5 88 of Council and Seſſion conſi- 
ng chat i it is incumbent to all execu- 
tors, 15 =. Fa of their” office, to execute the 
teſtament of the defunct, by recovering his 
goods, and payment of of che debts owing to him, 
for the behoof and intereſt of the relict, chil- 
dren, or neareſt of kin, creditors and le 75 
of the defunct: Therefore the ſaids Lo 

declare, That executors, decerned and na of 
as creditors to the defunct, are holden” and 
liable to do diligence for recovery o che de- 
funct's goods, and the debts due to him con: 
firmed in the teſtament, or eiked, ſickiike as 
other executors-dative are holdem t to do by 74 
law and practique of chis king And to 


the effect that creditors be not uniriecelirily e en- | 


tangled in the execution of defuncts debts, by 
yond their own ſatisfaction; the Lords declare 
That executors-creditors ſhall not be obli ged 
to make a total confirmation, but only of o 
much as they Hall think fit, that there m__ 
place for an executor ad omiſſa, for the reſt, 
who ſhall be liable to all parties having intereff, 
in the ſame way as principal executors, It is 
alſo declared, That executors-creditors ſhall have 
licence to purſue, if they will make faith that 
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they are doubtful of the exiſtence, f r - 
b of the debts of the defunQ, for ai {x 
they defire licence, the ſame being returned to 
the commiſſars within ſuch competent time 


as and upon caution to 
confirm, as hath been ant in the caſe of 
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1 | February. 24, 3 1688, | 
4 95 
of Seſſion, W e 
his Majeſty's: beet by by 
in a exhibitions or incidents, for 
boon, or N of writs, their. depo 
ning only. in general terms, that they nit the 
have nor had the writs. fince the citation, or 
5 uh has Dus: the fame N at any dime: 


15 22 | pertinent. interrogators, in relation to 
their haying of the writs, or putting the ſame 
away, or as: to their knowledge and ſuſpicion 
dy whom, the ſamen were taken away, or where 
they preſently. are, that the purſuer may there- 
g ; make diſcovery, and recover the ſame: De+ 
ring always, That, , adviſing of the de- 
fenders oath, they ſhall not be otherways de- 
cerned. b pe as havers of the ſaids 8 : 
16ſs i it. be that. bara had the fame bre 
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the citation, or fraudfully Fr, them away at 


2 time. IL 19% FED, * 40 1 12 111 22 A455 L's 1 "tt 


Nonazs Vile AS ee 
1 concerning. Oarhs) of clue, * 


3 13 J 1855 
. n E Lords of Council and Seſſion confi- 
4 dering, that oaths of calumny, as d 
fame. are ſometimes propoſed. and given 5 
parties in thir terms, viz. if the party has 
reaſon to alledge or deny the points whereupon 
he. is required to depone, are ambiguous ;--and 
ſeeing all oaths ſhould be in terms diſtinct 33 
clear; . the. Lords, do ordain oaths 'of 
So to be in theſe, terms; That in eaſc 
any party require an oath of calumny, upon 
any alle eance; proponed' and found relevant 
fox him, thawhe may require the party, a 
whom the ſame is to be proyen, to depone 
Whether ne does not know the ſame to be true 
ſo that he ſhould not put the propoſer to the 
neceſſity to prove the ſame; and if the x 
againſt whom any point or alledgeance is to be 
1 1 require the oath of calumny of the 
party propoſing the ſame, the terms ſhall; be, 
Hh bo may inquire, Whether, he knows the 
bing that he propoſes is not true? ſo that it 
were calumnious for him to inſiſt therein. 
And 5 Lords declare, That a party is not hol- 
to give an {oath of canary: in fatto pro- 


— 
55 | Prio 


8 ale oak of veriey. wh 
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9 us Lord 85 Council ab wy * 
| dering, th at by the ſecond att, third ſeſ- 
fion, of the ſecond Parliament of king James 
the Second, . are. appointed: to be 
made of che exidents, means and eſtates of p u- 
ils and minors, idiots and furious perſons, be- 
re their t Tutors or curators meddle with {£1.18 
s and ' eftate, in manner mp 
P d inconveniency Pee to pu- 
Pils and others, who cannot provide for gar 
fend. themſelves, If any. perſon have acceſs t 
their charter-cheft, writs and evidents of Hur eir 
lands, hen money, and others belonging ro 
which th 


may embezzle or 1 
that a charge capnot be made | 
their. tutors and curators, but 1 > 265 muſt 
rials "both. cheir ,own charge and "diſcharge: 
And the faids Lords conſidering, that this ex- 
celle ſtatute cannot attain its effects, unleſs 
e of ſuch lock-faſt her "where Pe 
WII ts, eyidents, money, and other 
* „ are contained, be be ſealed 'up 


ka | 
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their dying predeceſlors become moribundi and 
incapable of ſenſe: Do therefore ordain the 
neareſt relations on the father's fide and the mo- 
- ther's fide, or either of them who ſhall be pre- 
ſent at that time, to ſee that the ſaids places be 
locked, and the keys ſealed under the ſeal of 
one or more of them; and that being ſo ſealed, 
the ſame be delivered to the next jud eordi- 
nar until the friends upon father's ſide and 


oy mother's ſide be advertiſed; to the eee they 


may inquire if there be any nomination of 
tutors made by the defunct not incloſed in the 
ſaid lock-faſt places; and if none be found, 
that che neareſt Sende on father's fide and 
mother's ſide, conform to the ſaid act of parlia- 
ment, ſhall take inſpection, until they find if 
there be a nomination; and that they proceed 
no further, nor take no further inf pellen but 
for finding the fame, but all be cloſed up, and 
the keys ſealed by therm; and that intimation 
3 by them to 1 tutors-nominate, that 
proceed to the maki inventories 
08 28 ſaid act; and 8 if che de- 
funct's apparent heirs be not pupil, but minor, 
that the keys be ſealed up as aforeſaid, and f 
nothing opened, until the minor, or ſome au- 
thoriſed by bim, be preſent. It is always here- 
by declared, That, in caſe of neceſſity, the re- 
lict or children of the defunct, at the fight of 
the judge-ordinar, or two juſtices of peace, max 
take out ſo much of the monies lying by the 
defunct Ae Shin mp: ge ay Dy the 
N the b And And where 4 gy a / 
es 


Wenn . * 
» * * 4 1 
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8 "ant make Iuventorics of their 
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xbles, in non until che 
lation be actuainted; and in caſe | 
.the Kyo of any loclfalt places, chere the de- 
*Fan's writs, monies, or'precious moveables' are, 


Be in the and ef his wife, or any other per- 


ſon of the family, that they giwe up che ſame 
'to be ſealed as aforeſaid; Aud ze is hereby de- 
ared, That if the perſons related to the de- 
fun a, being preſent at his death, orf 'thewnuſter 
or miſtreſs of the houſe where he dies, ſhall ne- 
glect to ſeal up the! keys as aforeſaid. hey thkll 
# Holden and repute as embezzlers or abſtrac- 
tors of their writs, evidents, money, or precious 
x: moveables, conform to the ſaid ſtatute. Aid 
che ſaid Lords do grant warrant to macers, co 
aſs to the market- croſs of Edinburgh; Band 
ere, with ſound of trumpet, to pubRſh* this 
40 and: ordains the ſame to be 7 
jb may come. to che e of * liegesz b 
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| ſion, ſecond parliament, king Charles Secon 
concerning pupils and minors, their tutors 
curators, inventories are appointed to be made 
of pupils and minors their eſtates, 3 in manner 
therein preſcrived, wherein it is declared, That 


© if the ſaids tutors and curators ſhall failzie in 


„ making the aids inventories, they ſhall be 
« liable Pa for intromiſſion and omiſſion, 
“ and ſhall have no allowance or detalcation of 


5 the charges and expences waired out by them 


in the affairs of the ſaid pupils and minors, 
« idiots and furious perſons :” But becauſe the 

meaning and import of the ſaid clauſe has hi- 
| therto been doubtful, whether the ſame did ex- 
clude them from neceſſar and profitable ex- 
pences, and what affairs of the pupils are there- 
by underſtood; and thereby there hath been 
different interlocutors, and different circum- 
ſtances: And it being neceſſar that tutors and 
curators ſhould be certified of the meaning and 
extent of the ſaid clauſe: Therefore the Lords do 
declare, That as to all expences to be waired 
out by tutors and curators in time coming on 
their pupils affairs, who have not made inven- 
tar conform to the ſaid act, chat they will al- 
low no expences, though neceſſar and profi- 
table, waired out upon purſuits or legal dili- 
gences; but that — ſame doth not extend to 
the expences waired out upon the entertainment 
of pupils and minors, or upon their houſes and 
eſtates. And the ſaid Lords ordains this act to 


pen che market-croſs of * 
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1 AE Fans. of c Council and Seſſion, taking 
into their conkderation that act of the 
twentieth year of his Majeſty's reign, entitled 
An act for taking away aboliſhing the he- 
ritable juriſdictions in Scotland, and .making 
ſatisfaction thereof to the proprietors, and re- 
ſtoring ſuch juriſdictions to the crown, and for 
making more effectual proviſion for the admi- 
| Bitraten of juſtice throughout that part of the 
united kingdom by the - king's; courts and 
judges there; by which act this court is direc- 
ted and required to take into their conſideration 
what fees they hall judge reaſonable to be paid 
to the clerks, or other officers, officiating in 
the circuit: courts, or in the courts of ſheriffs 
and ſtewarts in civil cauſes, and regulate the 
ſame by one or more act or acts of ſederunt on 
or before the tWenty- fifth day of March one 
thouſand ſeven hundred and A Ache which 
ſhall be binding upon all parties concerned, un- 
leſs or until the ſame ſhall be altered by act of 
| parliament; ; and having alſo had laid before 
#5 LA. 2 2 2 them 1 


* 
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chem the fees now in uſe. to be paid in the ſhe- 
riff- court of Edinburgh, and taken the opinion 
of the ſociety of writers to che ſignet touching 
che ſame: The ſaid Lords do — enact and 
ordain, That the clerks, under-clerks, extrac- 
tors, or writing ſervants, in ſheriff or ſtewart 
courts, and the ſheriff or ſtewart officers; and 
the clerks or their ſervants, and the macers of 
the circuit-courts, ſhall not, on any pretence or 
for any cauſe. whatſqever, exact, take, or re- 
ceive, any other or any greater fees than thoſe 
contained in the following tables, for, or on ac- 
count of, che reſpective matters or change con- 


tained i in the ſaid tables, N 757 
my *Scots money, ako 7. d. 
For N eth ſheer of horns "GA 
ings, interdictions, inhibitions, has . 
and lawborrows, with their ne- 7 
cution, to clerk and ſervants © 0 3G 
For an extract of a horning, inhibi- 78 
tion, interdiction, or lawborrows, "a 


with the execution, for the firſt I 25 | 
' ſheet, to the clerk and ſervants 0 14 O 
For brery other ſheer / Tox *X:2.30548-© H 
For regiſtrating every Hebe- of 1 —— 
bonds, inſtruments of proteſt, ? 
tacks; "diſpoſitions, and invento-—- * 
ies of heirs entering cum benefi- 75 7p 


cio, and for any other writings _ 

given in to be regiſtrated, . 
clerk and ſervants 2 * 6 
Foran extra& of the fare, to clerk D 36s 

and ſervants | 2 Mer: N 0 


| * For 


or 
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For every ure or fumamonsy — es T 
the ſum e e pol 136-40 > - 
Scots V9 33 5 2066 flo 
For a libel 85) nmons/when the 
ſut is above forty pounds Scots erz 0 = 
For every precept for ſum no: up NU 105 
> witnefles and Parties pro 3 ot ug | 
” *＋πͥ— , «˙ . 77 . 0 dung 
For — of arr. ne ee looſes | niit 
| ies thereof, +. » 10 © 
| For a petition or 3 aſwe 


E 0576225 | 
| | For writing « bondof aucionry | 5:5 a 0 
. For receiving thereof 6 © 
For producing an Sen ben, w. © 
For writing of depoſitions of par. 
ties and witneſſes, for each * nid 
Poſition of a party * 0 12 
For each of the firſt ke witneſſes | 12 
For every other wit nee ty: 83 2 : 
{ To the clerk for extrad ing each 500, as 
decreet not exceeding. tw A 
five pounds Scots 4 4 oe fa 0 
To the clerks for tn e e rt 
decreet eXceedinę RY * yy 
, Seventy: fol 7 TIT e 3 0 
rede clerks for extraRting: „„ 


Ne , Fs 2 7 : N | > . 
; Sc ; 1 F . £ : 7% FA T " Pd. > Bk M4 we v «FR... 13 * 41 8. 1:70 j O 
dcots, Woh, e | 
1 N » * 1 2 % 60 an, 5 
oF * ing e 27 15 i a 
ſheet of cheſe decreeeese 0 6 0 
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74 Gone, in cauſes — = OP 12 | 
| firſt ſheer | n ee 10 O 


For every — r i ee s 0 


But for every repeated ſheet f a 
decreet where any acts or com- 
| miſſons have.” been. r 


— ſheet of decreets of: wa- $ h 8 bo] 
8 ſumpt N e ier won 0-14 6 
„hat ack — of an exact Ao 
© written ſheet-ways, :onfiſting of Tr 
forty-nine lines, at the rate of SH n 27 
thirteen words in the line; and 
- if wrote book-ways, that it con- 
ſiſt of two pages, one of thire k 
tx lines in each page, and after 
the rate of nine. words: in ARS N + T 
ines oy 222 
That, for every hs — * 3 . 
gainſt any decreet, ſentence, err 
judgment, there be paid to tthke 
clerk by the appellant. for rer 
cording the appeal and dans 2 . 
the bond of caution 0 12 » 
And that We Apfeth * trag 
ſaid appeal in each extract to be 
cqhereafter given out by him of 
ſuch decreet, for which his dus 
are to be paid after the ſame rate 
as the reſt of che extract. 


And 
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h 1 A a; rote ne, . 
85 r 
„ clerks — Slot a 
do — all-the-deoreots:extracs - W bon | 
5 inflicted by — uren by . 
ſuch neglects: of duty. do. OE ea ef, as 4 * 
For: a general ſervice to clerks . * er 
ſervants drawing the claim and $990: "A : 
N the ſervice, and to of- WT 224 
fioers and witneſſes for executing tz: 
iev the market- c oſs, * g 0. 0 
For e curatory, and proceſſes N 
for making the tutorial or cura 
torial inventories, each ſhneet a. 0 0 
For Special Services as follows: 4 W 
Tor drawing the claim, expeding the +.” 
{ervice, and-giving'the retour or e pt 02 


For SEISINS to e paid 8 onde, vn 


„ 027 567 eee fc e 

alt, The current price of che vel- rt 

lum cor parchment for the time. 

2d, For. the firſt ſheeti chat it fils 1 16 
up of e „ 

notar. kiel * e aer e r 5 0 

| Kg for every: other ſneer N mm 0 

n the:clerk: teecive for his 11 


n Shy be 3441 20) paing 


ws @APEENDISLX 


as fo OWs & (11) FEI eee, 


the acer office gf —— miles or 


under, that he be paid for an ol , 
ſtate nor exceeding; Sworehipaſanck 


merks of yearly rent 


= exceeding two — merks, 
and not een houſ- 
merks, 
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and not e ten thouſand | 


merks, et ditt 
If exceeding. — — — 


and not exceedir 


ty thouſand merks and no nn 
whatever the eſtate be, 
If it exceed three miles, that — 
pounds be paid for every other 


S e 
ſeiſin hall be obliged to — AI 4 


to the place where ſeiſin is giv 
until it amounts to ten miles, 


I * * 
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paid for every other mile SOFT 
For ſequeſtration. of a bankrupt 


tenant's. effects, ſuch a nnn 80 044 


ſhall be judged reaſonable by the 


" * * 
Keie! Db; te 


0 


4 


«es a Ga 
1 


ſheriff, rg noviexceed-- oh 


ing ae i; wee 


&3 


P2560 


\ 


„ 


E 


The 


K 3 AER” 
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For tranſacted p ad alleen 
- decreets, the one half of r e 141 7 1 34 
bene would have amounted to'if- 
extracted. ur Kü EF + UE IFR #8114, 1455 by 44s 
And that ervices o [relics . LING 
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to pay — ; ; and En 
the witneſſes to rait n IPA 
other p Proceſſes. 0 —.— ; 0 
der, that the clerks of the eri „Nin at 
C and | rts cauſe to be ut 
ed upon che walls bree 
reſpective offices, and of theiit 
5 printed copies ß 
the above table, and of this att 
of — therewith. B 
they cauſe to be up upon 
S the walls of the ſaid. — 2 pat- Lern = 
tern- copies of the ſheets, accords”... i 
ing to the above table, and fſign-- 
ed by one of clerks of the ſeſ- bas 
— and that, — aorthuer> ab bent 
Taid table of pattern. c es ſhall l Seth { 8 
be taken away Or defaced, bee $206 ler, 
they renew che ſa mem = 
To the officers for ſummonii — 1 © 
N witneſſes or * "BEL 
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* 4: 5.0: Scots money, 


ta make pay a on. deereet or 


precept, to himſelf cee i: 
neſſes to thad execution 
But if the parties e eee 
or charged exceed three in num- 
ber, and are within one mile f 
one another, in that caſe a 


for each 


| Item, For * a the officer and 


his two witneſles travel from the 
8 pic e of his reſidence, there ſhall - 
be paid to him a further ſum of 
_ fix ſhillings Scots; provided al- 
ways, that the whole ſum be e 
the officer for himſelf and his 


a two witneſſes do not exceed one 


42 4 
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pound ten ſhillings Scots for one 


day, whatever be the number of 


miles, or number of parties os 
witneſſes to be ſuramoned, - 
To the bar- officer that attends. the 
court, for wo ny of cach party © 
or witneſs : 
For executing a 83 0 fon, 5 
| repraduction. of a be enne 4 


- no. At aro 4 was 
- paid for the poinding at the dif- 


; 7 8 , . 
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5 1. 0 
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Jn e 04 * :: Sui, hronzy,, + "he 85 5 d. 
= + - For EI POR ahi: in a roll to = ® 
_—_ be made up mene . che 
| circum- court "iy 
For every party and witne 
= ſition, to the clerk | + 
=. To the. ame 
For an extract of the EY au. 
tence or judgment, de clerk”. ge 


ot? £ TE * . 


2 4 


INES 


"hp ihe ſad ede herchs: . and 
diſcharge the ſaid ſeveral officers, on any pre- 
tence whatſoever, to take, accept, or receiy e, 
_ any other or higher fees for any matters per- 
- * taining to their reſpe ive offices in civil cauſes: 
4 Certifying: the ſaid ſeveral officers; in ſheriff 

and ſtewart courts, that if they ſhall exceed rhe 
{aid fees, or take or receive any otber or high- 
er fees, for any matter or thing ning to 
their offices in civil cauſes, whatever ſhalt be the 
colour or pretext for taking che ſame, that the 
= perſon ſo offending may either he dun Jy 
„ dhe ſheriff and ſtewart-depute of the court in 
=: which the ſaid perſon has his office; or that, 
| | upon ſummary complaint made to the court of 
| ____- ſeſſion, the ſaid Lords will take cogniſance of 
SH  fuch offence, and puniſh the perſon offending 
5 | " Geprivation. from lis office, or n 
ac- 
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: according to the nature or degree of his aß 
beſides his making full reparation to the party 
or parties injured: And ordain this act to be re- 
corded i in the ſederunt e and ä and 


A. D DI 110 NS E the preceding = able — "Fees 


PRI TE ET March 18. 1748. ; 
ND Re Tores made alſo the following ad- 
+ ditions to the table of fees of the 8 
and other officers in ſheriff and ſtewart courts, 
and clerks in circuit=courts, in civil cauſes. | 
Whereof the tenor follows. 
It being taken notice, that, in the prevail | 
table of fees, no fees are ſtated for perſons ta- 
king the oaths to the government preſented by 
the ſeveral ſtatutes made in that behalf, for 
which two ſhillings Sterling are appointed to 
be paid by each perſon ; though the clerks, by 
che faid act of ſederunt, are diſcharged to take 
any other fees than thoſe contained in the ſaid 
tables, for any matter or thing pertaining to 
their offices; from which ſome doubt may ariſe, 
whether by the ſaid act of ſederunt it was in- 
tended to deprive the clerks of this fee provi- 
ded to them by the faids acts of parliament : 
Therefore the Lords hereby declare, That they 
did not by the ſaid act intend to deprive the 
clerks of "theſe fees; and to remove any doubt 
that may ariſe, they ordain the ſaid fee of two 
_ ſhillings Sterling to be added to both the tables 
of fees for the ſheriff and circuit courts, both 


for qualifying and certificate thereof, 
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FO 25 July 29: 21s; 
THonz 4 8 Ae doubts have ariſen touch 
ing the regiſtration of debrs, bills'of — 
7 and other ſecurities, in the commifi 


court books, and the authority of the W 
ſaries to authenticate tutorial and curatorial in- 
ventories, and to pronounce ſentences and de- 
I 54 80 in abſence for any ſum abov! 


'forty 
pounds Scots; as alſo complaints have been 
Tuggete to the Lords of Council and Seſſion as 

e form of proceeding in certain particulars 


L "befor the ſaid commiſſaries; and whereas ſe- 


" 


Te ne and memorials offered by the 
=clerks, complaining as to the foreſaid 
HT were laid before the-faid/Eords;' as 
Alſo, anſwers, petitions, memorials, in behalf 
of the commiſſaries and their clerks: The Lords, 
1 bearing parties procurators in relation to 
the ſame, in their own' preſence, upon the ſe- 


" venteenth day of December one thouſand ſeven 


hundred and forty-eight, came to ſeveral reſo- 
_ Jations tending to clear the foreſaid doubts, and 
1 the evils complained of. Therefore they 
Judge it highly expedient to make an act of 
Aer unt! in e rows "IE having 11 

18 
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> alis matter dgairi into their! ſerious corfiders 


tion, the Lords do hereby find, ſtatute, and 
declare; That the faid commiſſary court-books 
are competent for regiſtrating all bonds, con- 
tracts, obligations, diſcharges, diſpoſitions, and 
other "the ke-deeds, where the ſame contain a 
clauſe of conſenting to the regiſtration thereof 
in the books of council and ſeſſion, or other 
Judges books competent; as alſo, for regiſtrating 

of foreign and inland bills, in terms of 
hs twentieth act one thouſand fix hundred and 
eighty- one concerning bills of exchange, and 
rhe act thirty- ſixth parliament one thouſand 
fix hundred and N concerning inland 
bills ; And farther find, That the ſaid commiſ- 


ſluaries have power of authenticating tutorial and 


curatorial inventories. But the ſaid Lords 
find and declare, That the ſaid commiſſaries 
have no power to pronounce decreets in abſenct 
for any ſum above forty pounds Scots, except 
in caſes properly e And therefore 
che Lords do hereby prohibit and diſcharge the 
ſaid commiſſaries, in all time coming, to pro- 


7 abſence, but what hall be 


ſtrictly agreeable to the ſaid power above de- 
clared; and if any decreet ſhall be given and 
1 onounced. contrary. to the ſaid prohibition, 
x4 Shes ſaid Lords declare, That the ſame ſhall be 
held, deemed, and taken to be void, null, and 
of none effect; as alſo, that the purſuer, ob- 
tainer of ſuch decreet, and his procurator em- 
plwKẽłuyed in obtaining the ſame, ſhall be liable to 
che defender's damages and expences, And __ 
er, 


4 
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no party ſhall be fammoned to appear before 


1 from tlie ſame; and chat full copies of the libel 
—_ be delivered to the parties, at citation: And in 


ation, the ſaid Lords do hereby prohibit 
3 and diſcharge all parties, or their procurators, 
; to. inſiſt upon, and tlie commiſſary- elerks to 
1 move, any claim or ſummons in court, unleſs 
an execution of an officer of court, atteſted by 

two witneſſes, be produced, certify ing that the 

defender Was lawfully: ſummoned in virtue of 

a lbelled precept, whereof a full copy was gi- 

' _  veti to the defender: And the faid Lords declare, 


as afbreſaid is directed and ordained, the 
procurator, and commiſſary-clerk, reſpectively 


to the defender's damages and expences; and 
that over and above HK: cenſure as the ſaid 


to inffict upon them, or either of them. And 


che ſederunt books, and printed and publiſhed 
in the uſual manner, and printed copies to be 
_ affixed by the 'commiſlary and ſheriff clerks 
upon the walls of their ſeveral offices and court- 
1 and, if fuch copies are at any time ta- 
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| ther; the ſaid Lords ordain; That for the: Auer : 


order to enforce the execution of chis falutary 


That, if procedure ſhall be had otherwiſe than 
offending againſt this prohibition; ſhall be liable 


Lords ſhall, upon complaint made, think proper 7 
the faid Lords ordain this act to be recorded in 
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the commiſſary. court, but by a warrant iſſuing 
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4 = Sederunt nent Rauer 85 
3 e „ Dec. "y Xs 
XXI HEREAS — difficulties that have occur- 
red in actions of removing from lands 
have been found to be highly prejudicial to 
-ulture, and both to maſters and tenants; 
in reſpect chat, during the dependance of ſuch 
actions, the lands are neglected and deteriora- 
ted by the defender, and the heritor's ſecurity 
for ks rent brought into danger; and tenants- 
are diſcouraged from entering into tacks, by 
che uncertainty of their attaining to poſſeſſion, 
and by their finding the ſubject of their tack 
much deteriorate during the dependance of the 
proceſs of removing againſt the preceding te- 
nant: The Lords of Council and Seſſion, re- 
Glving to remedy this great evil, do make the 
following regulations. 1m, That, where a 
tenant is hound by his tack 40 remove Sony 
warning at the iſſue or determination of his 
taek, it ſhall be lawful to the heritor or other 
ſenter of the tack, upon ſuch obligation, to ob- 
tain letters of horning; and thereupon to 
charge the tenant with horning forty days pre- 
ceding che term of Whitfunday in the year in 
which his tack is to determine, or forty days 
8 term of Whitſunday there- 
after; and upon Sr Ou: of ſuch rack and 
2:19 borning, 


1 


— 


—— ſ— — —— x ee —— — 


— ——— — ET p p Ir — — ns 


— Oe Lat re rv 9m 
p -" ſu > — 


= 
; - 3 
5 ks . - — — + — - — — — — — 
— —— — - " _ . — * — = — — 
CE a i eat „„ r — EEE >>, — he — — — — — — — _ — —— U 2 
_ : Fr * : 6, 1 . © 7 8 8 * „ wy 9 * = n + 
1 * 5 7 3 5 0 — 2 7 

k # Fes « 

by ju . ” Z 

- ” P 

2 « 
* 2 
4 of 
* . 

„ — 

4 1 

2 

8 

o be 
. 2 
* * 7 
— 5 
* E 

x 

E 
7 


© TY auy 1 to wat 3 iff 
or ſtewart, or their ſubſtitutes, of the ſhire. or 
ſtewartry where the lands lie, they are hereby 
authoriſed and required, within fix days after 


the term of removal appointed by che * to 


gect ſuch tenant, and to deliver the poſſeflon 
void to the ſetter, or thoſe having ri ht from 


him. 240, Where the tenant hath not obliged 
himſelf to remove without warning, in ſuch 


caſe it ſhall) be lawful to the heritor or other 
fetter of the tack, in his option, either to uſe 


the order preſeribed by the act (of parliament 


made in the year 1555, entitled Act anent the 
Warning of Tenants,” and thereupon purſue 


a removing and ejection; or to bring his action 


8 N againſt the tenant before the Judge 
and ſuch action being called before 

Js Judge Ordinary at leaſt forty days before 

the term of Whitſunday, ſhall be held as equal. 


to a warning execute in terms of the forelad 
act; and the Judge ſhall thereupon proceed to 


determine 3 in the removing in terms of that act, 
in the ſame manner as if a warning had been 


executed in terms of the foreſaid act of parlia- 
ment. ztio, Where a tack is aſſigned, and the 
aſſignation not intimated by an inſtrument, or 
where the lands are ſubſet in whole or in 
to ſubtenants, ſuch horning execute as afore- 


ſaid, or where procels of removing and decreet 


1 obtained, or where warning in terms of the 


act 5 is uſed againſt. ſhe peas ipal or origi- 
nal tac ckſman, the Tame ſhall effectual againſt 
es or ſubtenants one or more: * 


hs action of ke en qi principal or 
original” tackſman, and decreet a removin 
following thereon, ſhall be effectual againſt ſuc 
aſſignees and ſubtenants as aforeſaid, -and ſhall 
be ſufficient ground of ejecting them, any thing 
in the former practice to the contrary notwith- 
ſtanding. 4to, Where a tenant hath irritated his 
tack, by ſuffering two years rent to be in arrear, 
it ſhallt e lawful to the ſetter or heritor to declare 


the 1 irritancy before the Judge Ordinary, and to 
Fo inſiſt in a ſummary removing before him; and 


it ſhall be lawful to the ſheriff or ſtewart deputy; 
or their ſubſtitutes, to find the irritancy incur- 
red, and to decern in the removing, any practice 


to che contrary notwithſtanding. 5to, Where 


à tenant ſhall run in arrear of one full year's 
rent, or ſhall deſert his poſſeſſion and leaye it 
unlaboured at the uſual time of labouring; in 

theſe or either of theſe caſes, it ſhall be lawful 


ro the heritor, or orher ſetter of the lands, ta 


bring his action againſt the tenant before the 
Judge Ordinary, who is hereby impowered and 
required to decern and ordain the tenant to 
find caution for the arrears, and for payment 
of the rent for the five crops following, or du- 
ring the currency of the tack, if the tack is of 
coder indurance than five years, within a cer- 
tain time to be limited by the judge; and fail- 
ing thereof, to decern the tenant fummarly tO 
remove, and to eject him in the ſame manner as 
if che rack: Was determined, and the tenant le- 
gally warned ißt term 
6to, TRe Lords here enact and declare, That no 
bill * advocation, or ſuſpenſion of a deereer or 


TT * | 


of che foreſaid act 1555. | 


— 
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proceſs of removing, be paſſed otherwiſe than 
by three Lords 1 in time of vacance, and by the 
Whole Lords in preſence in time of ſeſſion: 
Provided always, that in vacation time, and 
when three Lords cannot eaſily be found, it ſhall 
be lawful to the Lord Ordinary on the bills, 
upon ſuch bills of falnenfion. to grant. liſts 
from. time to time as he ſhall judge proper, to 
the end that the complainer may have acceſs to 
preſent his bill of ſuſpenſion to three Lords, or 
to the Court. And they hereby ordain, That 
upon paſſing fuch bill of advocation or ſuſpen- 
fion, or at leaſt within ten days after the date 
of che deliverance thereon, the complainer ſhall 
be obliged to find ſufficient caution not only 
for implement of what ſhall be decerned on — 
advocation or ſuſpenſion upon diſcuſſing there- 
of, but alſo for damage and expence in caſe the 
ſame ſhall be found due; and upon the com- 
plainer's failing to find caution as aforeſaid, 
ſuch bill of advocation or ſuſpenſion. ſhall be 
held to be refuſed; and it wall be lawful to 
the other party to proceed in his action of re- 
moving, or in the execution of his decreet, as 
| eh bill of advocation or ſuſpenſion had 
been preſented or paſſed. ma, The ſaid Lords 
do enact and declare, That in all removings, 
Whether originally brought before this court, 
or by advocation or ſuſpenſion, they will pro- 


pak + and determine the ſame furmarily, with- 
out abiding. the courſe of any roll. ordain 
this act of ſederant to be recorded in che books 
of foderunt, and prined and publiſhed in the 


OT INDEX. 
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A BBREVIATE of N 
DTT cog. cauſa, page 
2206. 
Alſence, decreet in, before the 
admiral, 18. Decreet in ab- 
3 in a conſiſtorial cauſe, 
104. Decreet in abſence in an 
js before the ſheriff, and 


when competent to be extrac- 


ted, 198. 
Abſolvitor for not inſiſting before 
the admiral, 21. Sentence of 
abiolvitor before the commiſ- 
ſaries, and how to obtain it, 


106. Sentence of abſolv. for 


not inſiſting before the com- 
miſſaries; 108. Sentence of 


abſolv. before the ſheriff, 201. 


Account, open, ſummons for 
payment thereof, 196. 
A and diligence in an admiral 
cauſe, 20. In a conſiſtorial 
cauſe againſt witneſſes, 101. 
Actio redhibitoria; 262. Actio 
taitels directa, 173. Contra- 
ria, 177. 
Action, when ſaid to ſleep, I 90. 


Additions to be made by tutors 


to the inventory of the means 

of pupils, 188. 
Aaberence, queſtions of, com- 
t to the oommiſſaries by 


the king's inftruQtions, 85. 1 


Summons of adherence, 123. 


Interlocutor and ſentence up- 


on that ſummons, 124. 


ſheriff, 216. Summons of 
hr ps cauſa, 217. Sum- 


| 


| un of the high court, &c. 
Adjudications competent to the ; 
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97+ 7 
Admiral, lord vice, by whom 
named, 9. Admiral-bailies 
of Edinburgh admirals with - 
6 ee 31 
Admiralty, conſtitution that 
high court, r. High court 
of admiralty has a cumula- 
tive juriſdiction with judges- 
ordinary in mercantile cauſes, 
- 8. May review and reduce 
the decrees of. inferior admi- 
rals and its own, 7. Court 
of admiralty when and where 
held, 9. Judge of that court, 
by whom named, 10. 
puty-Juc Judges, by . na- 
„ 
Ange, form of # com 
of Edinburgh, go. mil 
a procurator's admiſſion be- 
fore the commiſſary-court; 92. 
Adultery. a ground of divorce, 
119. 

Advertiſement, form of, as to 
the roup of a ſhip, 42. 
Advocates, faculty of, in uſe to 

practiſe before the admiral, 
10. Before a — 1 6 
court, 92. 
| Advecations not oo 
maritime _ 
before the high court — 
- miralty, 6. 
an 


e 
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admiral to the 


Bill of a » 52. 


— — upon a ball of ad- 
vocation, 54. in 
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dvocation from 
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| | « proces of advocation, 55. 


56. 
Aliment, proceſs. of, at the in- 
ſtance of an heir, 264. 


oy deliberandi,- 182. 


encroachment, 283. 
cutor upon that application, | 
284. Application for having 


Apparent heir, 182. 5 
Lee, for ſealing up the 


tories of dying perſons, 

— Summary application 
to +the ſheriff. for to ing an 
ee 


a ſubject that is ruineus ap- 
2 by an inqueſt, in or- 
der to aſcertain the value 


thereof, n 
Arreſtment of a ſhip, 3. Pre- 
-cepts of arreſtment before the 


ſheriff, . 203. Arreſtment of 
—— of money, what decer- 


1 by the decreet of ſorth- 


coming, 212. Arreſtment of... 
W what decerned, ib. 
reſcription of arreſtments, 


213. Arreſtment of ſtrangers 


- within burgh, 332. 


F 45 Hort, city, 317. 
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Bailic © court of Edinburgh, 5 


origin and conſtitution, 2 74 


When and where held, 3 


b Bailies of Edinburgh to 560 


tions competent, 315. 
ron, 40%, His juriſdiction | 


anciently, ib. His juriſdic- 


tion at this day, 408. Ba- 


ron - bailie muſt. take oaths to 


government, 410. Baron 
. courts; are not of record, ib. 


60 n for debt before the 


u d 1 . EE 


baron- court, and procedure 
thereon, 411. 5 

Balor competent to the com- 
miſſaries by the King's inſtruc- 
tions, 85. Interlecutor upon 
ſummons of declarator of On 
ſtardy, 129. b : 

Benefices, commiſſaries Judges 
competent Done 84. 3 

Bigamy, 117. | 

Bill of lading, 28. Foray 
founded om a bill of lading, 
29. Bill. chamber, abbreviates 
of adjudication muſt. By” re- 
corded there, 126, 127. 

Biſhops, their juriſdiction by our 
8 bo ' Biſhops Jer 

74. Biſhops Jarifdiction As 
boliſhed, 7 5: 

Bottomry, 23. / Summons Fro | 
. ded upon a bond of bottomry, 
24. Interlocutor and ſentence 
upon that ſummons, 25. | 

Brief, definition of, 288. 

Brieves retourable : See Mort- 
_ anceſtry, Tutory, and Tdiotry. 
Brieves pleadable: See Terce, 
Diviſion, Lining, and Peram- 


Bulation. 


| Burgh . 28 of ſede- 


en e e 1 732. PE 


1 . a, N 
er es of; a of ſode- 
runt thereanent, 437. 
Caprion for reproduction of an 
; admiral proceſs, 22. For re- 
production of a proceſs before 
the commiſſaries, how ob- 
tained, and when 1 
109. Sheriff, &c. 204. 
Cattle, proceſs upon the aQt a- 
nent herding the ſame, 271. 
\ Ctintion Judicio on et judicatum 
Kai 


r M Da Bi 


. ee in maritime cauſes, 7. 


Form of a bond of caution to 
be granted by a defender in a 
maritime cauſe, 19. Bond 


| * caution de dams et . 


R. Judicis ; before the 
ſheriff, 281. dmiral cau- 
tion- book, - what engroſſed 
therein, 23. Commiſſary cau- 
-: tion- book, "_ ulld 

therein, 10g. 
Charter- party, 12. Summons 

thereon, 13. | 


_ - Circumdudtion upon concluding 


proof before the ſheriff, 200. 
Citation, ſolemnities of, in a 
maritime action, 18. For- 
malities of citation to be ob- 


yh in conſiſtorial. cauſes, 


ft Citation before the ſhe- 

ritt the formalities thereof, 
and the execution, 197. Ci- 
[tations in actions before ba- 
ron -courts, 412. 


Clergy, their juriſdiQions an- 


ciently, 73. 


Clerks of admiralty, 11. Com- 
Sheriff 


ty clerks, 


miſſary Geck, . 
clerks, 195. 
2 Clerk to a baron court, 


Copnition, what debt falls under 
the ſame, 1 Summons of 
. cognition, ib. Who called 

. as defenders. in a cognition, 

145. Effects of deereet of 

_ cognition, 146. Application 
for having a tradeſman's ac- 

Count cognoſced and declared 
a preferable. debt goed the 

tubjeQ, 357. 


cane, cauſa and payment, 


ummons of, 142. 


Commiſaries . of Edinburgh, 


charter conſtit e 75. 


* 
1. 
the archbiſhop of St: ndrews 

and Glaſgow, 83. Gift of 


4 Nomination of hens 


namin m transferred to 
the biſhop of Edinburgh, ib. 
Devolved upon the crown as 
comin in place of the biſhops, 
8 3. Commiſſaries cannot re- 

view their on ſentences, 84. 
Commiſſary court of Edin- 
burgh when and where held, 
gt. Act of ſederunt anent 


the powers of commiſſaries, 


452. 
Commiſſion to take Vineta 


in conſiſtorial cauſes not in 
uſe to be granted, 92. Form 
of — by a baron to 
his bailie, 409. Commiſſion- 
book, admiral, what engroſ- 
ſed therein, 23. Commiſſary 
commiſſion-book, what en- 
groſſed therein, 110. 
Common debtor, 210. 40 
Condemnation of a privater, 46. 
Summons for having the ſame 
condemned, 47. Interlocutor 
and Sntents: en. a ſum- 
mons, 49. : 
Condemnitor, ſebteser of, before 
the ſheriff, 2000 145 14 745 
Condictio indebiti, 164. 
Conditions of roup of a 4 8 in 
a ſummons of ſale, 43. 
Confe ſin ing or denying of be 
ſheriff, 22. 


Confirmation, definition < "—_ 


"Confirmation neceſſary to veſt 
the ſubject in the executor, 
149. Fore of - air. in 
confirmation, ibs - | 
Creditors upon conſtitutin his 
debt, has intereſt in his debt - 
or's eſtate, 146. Creditor 
"who has a debitum A to 
what action entitled, 127. 
Curatorr 


IG 


> 5 


Carater: to idiots, their powers , 
' and* Dee 


300. 


5 —. edict of, procedure and 


minutes thereon, 165. 
Curia chriftianitati, 74+ 


wo 
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."riage, although the marriage 


found not proven, 106. Form 
the libel when damage is 


ſought in ſuch a caſe, ib. 


Proceſs of damage at the in- 
ſtance of a maſter againſt his 
ſervant for deſerting bis fer- 
vice, 384. 


Debt, proceſs for a, below * 


 merks before the juſtices, 385. 
Ag concerning 22 for 
debt, 433. 
Debitum fundi, 127. * 
Deciſions wherein a tutor-nomi- 
nate was preferred to the cuſ- 
tody of the pupil, 172. 


Decreet-dative not ſafficient to : 


veſt the fu without con- 

firmation, ou Decreet — 
abſence a holding 

f 5 fore the b 


3 for the defender 3 in a 


conſiſtorial _ what indu- 


cn allowed, 104. Defences 
before the ſheriff, 199. 


Deforcement - of meſſengers or 


officers executing the com- 
„ millaries warrants, competent 


to be judged of by them, 87. 


Form of execution of a baron- 


N D E X. 


8 in a augen of fe of 


ſhi 5 41. Depoſitions i > 
cauſes muſt be "oy 


1 dea by the commiſhrics them. | 


/ ſelves, 92. 


Daene nn, a ground of 


divorce, 122. 


| Diet. bool, admiral, "what engr 


ſed therela, 22. Commiltery | 
' diet-book, | what e 
therei ein, 1 og. Sheri 
book, 203. Diets of = 
N in conſiſtorial cau- 


95 
Divifen .of lands that hs. run- 
rigg, ſummons of, 256. Brief 
diviſion, e | Procedure 


thereon, 303. 


Divorce competent. 10 the com- 


miſſaries By the king's in- 
ſtructions, 85. Summpne of 
divorce pon the head of im- 
potency, 114. Interlocutor 
and ſentence upon that ſum- 
mons, 116. - Summons of di- 
vorce uponthe head of bigamy, 
117. Interlocutor and ſen- 
tence thereupon, 118. Sum- 
mons of divorce upon the head 
of adulter „119. 2 
tor and re there 
121. Divorce upon the * 
of deſertion, method of ob- 
taining it by ſtatute, 122. 
Summons of Divorce upon 
the head of deſertion, 124. 
Interloeutor mou © that. * 
mone, allowid 
to give her oat — 2 
128, W e cr ſen- 
tence upon that ſummons, ib. 
Summons of divorce for a- 


dultery, ought to name and 


deſign the perſon with whom 
the adultery is ſaid to * com- 


"Dyke 


ö 8 mitted, * 
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e, ſunimogs for th 
of half- e 286. 1 . 


0 


Ecchfuftca courts, their ori- 


in, 73- Edict of executry, 


| olemnities to be obſerved in 


- executing thereof, 150. Form 


of edict of executry, decern 


iag whether the mover be 
neareſt of kin or creditor, 151. 
Edict ad omiſſa, 152. When 

competent, ib. Who muſt be 
called upon this edict, 153. 

Edinburgh the .communis patria 
to perſons abroad, 148. 


Eid to the inventory of pupils, 


185. 
Encroachment, Commery appli- 
cation to the ſheriff for ha- 


viog ſuch ſtopped, 282. Ap- 
ez to the dean of guild 
for having the ſame removed, 
360. 


Examination, judicial, in con- 
fiſtorial cauſes, 105. 

Excambion, what, and when ne- 
ceſſary, 252. 
excambion, ib. Interlocutor 


and ſentence upon that ſum- 


mons, 255. 
Exciſe, application to the juſtices 
againſt thoſe who retail * 
beer, &c. without havi 
licence, 392. Application 
_ againſt thoſe who 
or ale without 
| Application for having 
: ets ſeized for not having 
permit, 397. Application a- 


cn — « ole who —— hides 

yin utys 400. 

3 Aged Jes ho keep flille 
9 


mons of, 183. 


Summons of 


rew beer 


ying duties, 


= contain the 


1 453 | 
 quantity,402. . Agaiaft thoſe - 


who make candles without 
paying duty, 4%. 

Execution of citation upon a 
maritime ſummons, 18. Exe- 
cution upon conſiſtorial ſum- 
monſes, their ſolemnities, 100. 
Execution of citation in ac- 
tions before a baron, 42. 

Execution returned by the 
officer. when going to. poind 
upon finding ſteeked doors | 
424- 

Executor,, ſummons for 2 
ding him for not concurriag 


with the other executors in 


acts of adminiſtration, 157. 

Wo preferred to the office of 
executor, i 50. Summons at 

the inſtance of an executor 
confirmed againſt a debtor of 
the perſon he repreſents, 153. 

Act of ſederunt anent execu- 

| 2 * * 

onfirmation. -  \ 

Executry, edict of, 149. 

Exhibition ad 1 = 

Act of ſede- 
runt anent 8 
436. | 

Extrads, judicial, - made upon 
production of tutorial and cu- 
ratorial inventories, their be- 
nefit, 168. 

A commiſſary.- - court, 


Sheriff, 19g... - Bailic, 
3 18. Dean 1 guild, 346. 
| F. 5 


Fatzity, method pointed out © for 
thereof, 297. Fa- 


tuous ſons committed to 
the c ody of che next male 
5 agnate, 299. 


Foreigners, 
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F rat declarator of, PO 1 1 
Fortbeoming, mene of, upon 
2 dependance, 210. Upon 
an arreſtment in virtue of a 
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decrents 211. Decreet of — brief: of, 297. Heads 


- Forthcoming, a judicial * 
ee to eee 
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| Gane, - Juſtice jadges-compe- 


ge the gome · acts, 377. 
founded pes the 


game · acts, 389. 5 TY} 
— wore by commilſaries and 
ors, g 1717 


procurat 
3 . act of, and Ck 46-50) 


to obtain the benefit thereof, 
319 el eg. 

Guild, dean ak, his juriſdiftion, 
344. Conſtitution of the guild- 
court, 337. Members thereof, 
3 As. and bare _ 
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er, Pal x for [= 
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